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(iv) Provides all information nec-
essary to show that the executor is en-
titled to make the election.

(2) Additional information required. If
later regulations issued under section
2032A(e)(13) require the executor to fur-
nish information in addition to that re-
quired under paragraph (a)(1) of this
section and an office of the Internal
Revenue Service requests the executor
to furnish the additional information,
the executor shall furnish the addi-
tional information in a statement filed
with that office of the Internal Rev-
enue Service within 60 days after the
request is made. The statement shall
also contain the information required
by paragraphs (a)(1) (i), (ii), and (iii) of
this section. If the additional informa-
tion is not provided within 60 days
after the request is made, the election
may, at the discretion of the Commis-
sioner, be held invalid.

(b) Election of special use valuation for
qualified real property. This paragraph
applies to the election of special use
valuation for qualified real property
under section 2032A(d)(1) of the Code,
as amended by section 421(j)(3) of the
Economic Recovery Tax Act of 1981.
This election shall be made in the man-
ner prescribed in §20.2032A-8(a)(3), ex-
cept that the election shall be valid
even if the estate tax return is not
timely filed.

(c) Elections irrevocable. Elections to
which this section applies may not be
revoked.

(d) Effective date. The elections de-
scribed in this section are available
with respect to the estates of decedents
dying after 1981.

[T.D. 7793, 46 FR 54540, Nov. 3, 1981]
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is also issued under 26

GIFT TAX

§25.0-1 Introduction.

(a) In general. (1) The regulations in
this part are designated “‘Gift Tax Reg-
ulations.”” These regulations pertain to
(i) the gift tax imposed by Chapter 12 of
Subtitle B of the Internal Revenue
Code on the transfer of property by gift
by individuals in the calendar year
1955, in subsequent calendar years be-
ginning before the calendar year 1971,
in calendar quarters beginning with
the first calendar quarter of calendar
year 1971 through the last calendar
quarter of the calendar year 1981, and
in calendar years beginning with the
calendar year 1982, and (ii) certain re-
lated administrative provisions of Sub-
title F of the Code. It should be noted
that the application of some of the pro-
visions of these regulations may be af-

26 CFR Ch. | (4-1-04 Edition)

fected by the provisions of an applica-
ble gift tax convention with a foreign
country. Unless otherwise indicated,
references in these regulations to the
“Internal Revenue Code” or the
‘“Code’”” are references to the Internal
Revenue Code of 1954, as amended, and
references to a section or other provi-
sion of law are references to a section
or other provision of the Internal Rev-
enue Code of 1954, as amended. The Gift
Tax Regulations are applicable to the
transfer of property by gift by individ-
uals in calendar years 1955 through
1970, in calendar quarters beginning
with the first calendar quarter of cal-
endar year 1971 through the last cal-
endar quarter of the calendar year 1981,
and in calendar years beginning with
the calendar year 1982, and supersede
the regulations contained in part 86,
subchapter B, Chapter 1, Title 26, Code
of Federal Regulations (1939) (Regula-
tions 108, Gift Tax (8 FR 10858)), as pre-
scribed and made applicable to the In-
ternal Revenue Code of 1954 by Treas-
ury Decision 6091, signed August 16,
1954 (19 FR 5167, Aug. 17, 1954).

(2) Section 2501(b) makes the provi-
sions of Chapter 12 of the Code apply in
the case of gifts made after September
2, 1958, by certain citizens of the United
States who were residents of a posses-
sion thereof at the time the gifts were
made. Section 2501(c) makes the provi-
sions of Chapter 12 apply in the case of
gifts made after September 14, 1960, by
certain other citizens of the United
States who were residents of a posses-
sion thereof at the time the gifts were
made. See paragraphs (c) and (d) of
§25.2501-1. Except as otherwise pro-
vided in paragraphs (c) and (d) of
§25.2501-1, the provisions of these regu-
lations do not apply to the making of
gifts by such citizens.

(b) Nature of tax. The gift tax is not a
property tax. It is a tax imposed upon
the transfer of property by individuals.
It is not applicable to transfers by cor-
porations or persons other than indi-
viduals. However, see paragraph (h)(1)
of §25.2511-1 with respect to the extent
to which a transfer by or to a corpora-
tion is considered a transfer by or to
its shareholders.

(c) Scope of regulations—(1) Determina-
tion of tax liability. subchapter A of
Chapter 12 of the Code pertains to the
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determination of tax liability. The reg-
ulations pursuant to subchapter A are
set forth in §§25.2501-1 through 25.2504-
2. Sections 25.2701-5 and 25.2702-6 con-
tain rules that provide additional ad-
justments to mitigate double taxation
where the amount of the transferor’s
property was previously determined
under the special valuation provisions
of sections 2701 and 2702.

(2) Transfer. Subchapter B of chapter
12 and chapter 14 of the Internal Rev-
enue Code pertain to the transfers
which constitute the making of gifts
and the valuation of those transfers.
The regulations pursuant to sub-
chapter B are set forth in §§25.2511-1
through 25.2518-3. The regulations pur-
suant to chapter 14 are set forth in
§§25.2701-1 through 25.2704-3.

(3) Deductions. Subchapter C of Chap-
ter 12 of the Code pertains to the de-
ductions which are allowed in deter-
mining the amount of taxable gifts.
The regulations pursuant to Sub-
chapter C are set forth in 8§§25.2521-1
through 25.2524-1.

(4) Procedure and administration provi-
sions. Subtitle F of the Internal Rev-
enue Code contains some sections
which are applicable to the gift tax.
The regulations pursuant to those sec-
tions are set forth in §§25.6001-1
through 25.7101-1. Such regulations do
not purport to be all the regulations on
procedure and administration which
are pertinent to gift tax matters. For
the remainder of the regulations on
procedure and administration which
are pertinent to gift tax matters, see
part 301 of this chapter (Regulations on
Procedure and Administration).

(d) Arrangement and numbering. Each
section of the regulations in this part
(other than this section) is designated
by a number composed of the part
number followed by a decimal point
(25.); the section of the Internal Rev-
enue Code which it interprets; a hy-
phen (-); and a number identifying this
section. By use of these designations
one can ascertain the sections of the
regulations relating to a provision of
the Code. For example, the regulations

§25.2207A-1

pertaining to section 2521 of the Code
are designated §25.2521-1.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 6542, 26 FR 548, Jan. 20, 1961; 45 FR
6089, Jan. 25, 1980; T.D. 7910, 48 FR 40372,
Sept. 7, 1983; T.D. 8395, 57 FR 4254, Feb. 4,
1992]

DETERMINATION OF TAX LIABILITY

§25.2207A-1 Right of recovery of gift
taxes in the case of certain marital
deduction property.

(@) In general. If an individual is
treated as transferring an interest in
property by reason of section 2519, the
individual or the individual’s estate is
entitled to recover from the person re-
ceiving the property (as defined in para-
graph (e) of this section) the amount of
gift tax attributable to that property.
The value of property to which this
paragraph (a) applies is the value of all
interests in the property other than
the qualifying income interest. There
is no right of recovery from any person
for the property received by that per-
son for which a deduction was allowed
from the total amount of gifts, if no
Federal gift tax is attributable to the
property. The right of recovery arises
at the time the Federal gift tax is actu-
ally paid by the transferor subject to
section 2519.

(b) Failure of a person to exercise the
right of recovery. (1) The failure of a
person to exercise a right of recovery
provided by section 2207A(b) upon a
lifetime transfer subject to section 2519
is treated as a transfer for Federal gift
tax purposes of the unrecovered
amounts to the person(s) from whom
the recovery could have been obtained.
See §25.2511-1. The transfer is consid-
ered to be made when the right to re-
covery is no longer enforceable under
applicable law and is treated as a gift
even if recovery is impossible. A delay
in the exercise of the right of recovery
without payment of sufficient interest
is a below-market loan. Section 1.7872-
5T of this chapter describes factors
that are used to determine, based on
the facts and circumstances of a par-
ticular case, whether a loan otherwise
subject to imputation under section
7872 (relating to the treatment of
below-market loans) is exempted from
its provisions.

519



§25.2207A-2

(2) The transferor subject to section
2519 may execute a written waiver of
the right of recovery arising under sec-
tion 2207A before that right of recovery
becomes unenforceable. If a waiver is
executed, the transfer of the unre-
covered amounts by the transferor is
considered to be made on the later of—

(i) The date of the valid and irrev-
ocable waiver rendering the right of re-
covery no longer enforceable; or

(ii) The date of the payment of the
tax by the transferor.

(c) Amount of gift tax attributable to all
properties. The amount of Federal gift
tax attributable to all properties in-
cludible in the total amount of gifts
under section 2519 made during the cal-
endar year is the amount by which the
total Federal gift tax for the calendar
year (including penalties and interest
attributable to the tax) under chapter
12 of the Internal Revenue Code which
has been paid, exceeds the total Fed-
eral gift tax for the calendar year (in-
cluding penalties and interest attrib-
utable to the tax) under chapter 12 of
the Internal Revenue Code which would
have been paid if the value of the prop-
erties includible in the total amount of
gifts by reason of section 2519 had not
been included.

(d) Amount of gift tax attributable to a
particular property. A person’s right of
recovery with respect to a particular
property is an amount equal to the
amount determined in paragraph (c) of
this section multiplied by a fraction.
The numerator of the fraction is the
value of the particular property in-
cluded in the total amount of gifts
made during the calendar year by rea-
son of section 2519, less any deduction
allowed with respect to the property.
The denominator of the fraction is the
total value of all properties included in
the total amount of gifts made during
the calendar year by reason of section
2519, less any deductions allowed with
respect to those properties.

(e) Person receiving the property. If the
property is in a trust at the time of the
transfer, the person receiving the prop-
erty is the trustee, and any person who
has received a distribution of the prop-
erty prior to the expiration of the right
of recovery if the property does not re-
main in trust. This paragraph (e) does
not affect the right, if any, under local

26 CFR Ch. | (4-1-04 Edition)

law, of any person with an interest in
property to reimbursement or con-
tribution from another person with an
interest in the property.

(f) Example. The following example il-
lustrates the application of paragraphs
(a) through (e) of this section.

Example. D created an inter vivos trust
during 1994 with certain income producing
assets valued at $1,000,000. The trust provides
that all income is payable to D’s wife, S, for
S’s life, with the remainder at S’s death to
be divided equally among their four children.
In computing taxable gifts during calendar
year 1994, D deducted, pursuant to section
2523(f), $1,000,000 from the total amount of
gifts made. In addition, assume that S re-
ceived no other transfers from D and that S
made a gift during 1996 of the entire life in-
terest to one of the children, at which time
the value of trust assets was $1,080,000 and
the value of S’s life interest was $400,000. Al-
though the entire value of the trust assets
($1,080,000) is, pursuant to sections 2511 and
2519, included in the total amount of S’s gifts
for calendar year 1996, S is only entitled to
reimbursement for the Federal gift tax at-
tributable to the value of the remainder in-
terest, that is, the Federal gift tax attrib-
utable to $680,000 ($1,080,000 less $400,000). The
Federal gift tax attributable to $680,000 is
equal to the amount by which the total Fed-
eral gift tax (including penalties and inter-
est) paid for the calendar year exceeds the
federal gift tax (including penalties and in-
terest) that would have been paid if the total
amount of gifts during 1996 had been reduced
by $680,000. That amount of tax may be re-
covered by S from the trust.

[T.D. 8522, 59 FR 9655, Mar. 1, 1994, as amend-
ed by T.D. 9077, 68 FR 42595, July 18, 2003]

§25.2207A-2 Effective date.

The provisions of §25.2207A-1 are ef-
fective with respect to dispositions
made after March 1, 1994. With respect
to gifts made on or before such date,
the donor may rely on any reasonable
interpretation of the statutory provi-
sions. For these purposes, the provi-
sions of §25.2207A-1 (as well as project
LR-211-76, 1984-1 C.B., page 598, see
§601.601(d)(2)(ii)(b) of this chapter), are
considered a reasonable interpretation
of the statutory provisions.

[T.D. 8522, 59 FR 9656, Mar. 1, 1994]

§25.2501-1 Imposition of tax.

(@) In general. (1) The tax applies to
all transfers by gift of property, wher-
ever situated, by an individual who is a
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citizen or resident of the United
States, to the extent the value of the
transfers exceeds the amount of the ex-
clusions authorized by section 2503 and
the deductions authorized by sections
2521 (as in effect prior to its repeal by
the Tax Reform Act of 1976), 2522, and
2523. For each ‘“‘calendar period’ (as de-
fined in §25.2502-1(c)(1)), the tax de-
scribed in this paragraph (a) is imposed
on the transfer of property by gift dur-
ing such calendar period.

(2) The tax does not apply to a trans-
fer by gift of intangible property before
January 1, 1967, by a nonresident not a
citizen of the United States, unless the
donor was engaged in business in the
United States during the calendar year
in which the transfer was made.

(3)(i) The tax does not apply to any
transfer by gift of intangible property
on or after January 1, 1967, by a non-
resident not a citizen of the United
States (whether or not he was engaged
in business in the United States), un-
less the donor is an expatriate who lost
his U.S. citizenship after March 8, 1965,
and within the 10-year period ending
with the date of transfer, and the loss
of citizenship—

(a) Did not result from the applica-
tion of section 301(b), 350, or 355 of the
Immigration and Nationality Act, as
amended (8 U.S.C. 1401(b), 1482, or 1487)
(For a summary of these sections, see
paragraph (d)(1) of §20.2107-1 of this
chapter (estate tax regulations)), and

(b) Had for one of its principal pur-
poses (but not necessarily its only prin-
cipal purpose) the avoidance of Federal
income, estate, or gift tax.

(ii) In determining for purposes of
subdivision (i)(b) of this subparagraph
whether a principal purpose for the loss
of U.S. citizenship by a donor was the
avoidance of Federal income, estate, or
gift tax, the Commissioner must first
establish that it is reasonable to be-
lieve that the donor’s loss of U.S. citi-
zenship would, but for section 2501(a)(3)
and this subparagraph, result in a sub-
stantial reduction for the calendar pe-
riod (as defined in §25.2502-1(c)(1)) in
the sum of (a) the Federal gift tax and
(b) all gift taxes imposed by foreign
countries and political subdivisions
thereof, in respect of the transfer of
property by gift. Once the Commis-
sioner has so established, the burden of

§25.2501-1

proving that the loss of citizenship by
the donor did not have for one of its
principal purposes the avoidance of
Federal income, estate, or gift tax
shall be on the donor. In the absence of
complete factual information, the
Commissioner may make a tentative
determination, based on the informa-
tion available, that the donor’s loss of
U.S. citizenship would, but for section
250(a)(3) and this subparagraph, result
in a substantial reduction for the cal-
endar period in the sum of the Federal
and foreign gift taxes described in (a)
and (b) of this subdivision on the trans-
fer of property by gift. This tentative
determination may be based upon the
fact that the laws of the foreign coun-
try of which the donor became a citizen
and the laws of the foreign country of
which the donor was a resident at the
time of the transfer, including the laws
of any political subdivision of those
foreign countries, would ordinarily re-
sult, in the case of a nonexpatriate
donor having the same citizenship and
residence as the donor, in liability for
total gift taxes under such laws for the
calendar period substantially lower
than the amount of the Federal gift tax
which would be imposed for such period
on an amount of comparable gifts by a
citizen of the United States. In the ab-
sence of a preponderance of evidence to
the contrary, this tentative determina-
tion shall be sufficient to establish
that it is reasonable to believe that the
donor’s loss of U.S. citizenship would,
but for section 2501(a)(3) and this sub-
paragraph, result in a substantial re-
duction for the calendar period in the
sum of the Federal and foreign gift
taxes described in (a) and (b) of this
subdivision on the transfer of property
by gift.

(4) For additional rules relating to
the application of the tax to transfers
by nonresidents not citizens of the
United States, see section 2511 and
§25.2511-3.

(5) The general rule of this paragraph
(a) shall not apply to a transfer after
May 7, 1974, of money or other property
to a political organization for the use
of that organization. However, this ex-
ception to the general rule applies sole-
ly to a transfer to a political organiza-
tion as defined in section 527(e)(1) and
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including a newsletter fund to the ex-
tent provided under section 527(g). The
general rule governs a transfer of prop-
erty to an organization other than a
political organization as so defined.

(b) Resident. A resident is an indi-
vidual who has his domicile in the
United States at the time of the gift.
For this purpose the United States in-
cludes the States and the District of
Columbia. The term also includes the
Territories of Alaska and Hawaii prior
to admission as a State. See section
7701(a)(9). All other individuals are
nonresidents. A person acquires a
domicile in a place by living there, for
even a brief period of time, with no
definite present intention of moving
therefrom. Residence without the reqg-
uisite intention to remain indefinitely
will not constitute domicile, nor will
intention to change domicile effect
such a change unless accompanied by
actual removal.

(c) Certain residents of possessions con-
sidered citizens of the United States. As
used in this part, the term ‘‘citizen of
the United States” includes a person
who makes a gift after September 2,
1958 and who, at the time of making
the gift, was domiciled in a possession
of the United States and was a United
States citizen, and who did not acquire
his United States citizenship solely by
reason of his being a citizen of such
possession or by reason of his birth or
residence within such possession. The
gift of such a person is, therefore, sub-
ject to the tax imposed by section 2501
in the same manner in which a gift
made by a resident of the United
States is subject to the tax. See para-
graph (a) of §25.01 and paragraph (d) of
this section for further information re-
lating to the application of the Federal
gift tax to gifts made by persons who
were residents of possessions of the
United States. The application of this
paragraph may be illustrated by the
following example and the examples
set forth in paragraph (d) of this sec-
tion:

Example. A, a citizen of the United States
by reason of his birth in the United States at
San Francisco, established residence in
Puerto Rico and acquired Puerto Rican citi-
zenship. A makes a gift of stock of a Spanish
corporation on September 4, 1958, while a cit-
izen and domiciliary of Puerto Rico. A’s gift
is, by reason of the provisions of section
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2501(b) subject to the tax imposed by section
2501 inasmuch as his United States citizen-
ship is based on birth in the United States
and is not based solely on being a citizen of
a possession or solely on birth or residence
in a possession.

(d) Certain residents of possessions con-
sidered nonresidents not citizens of the
United States. As used in this part, the
term ‘“‘nonresident not a citizen of the
United States’ includes a person who
makes a gift after September 14, 1960,
and who at the time of making the gift,
was domiciled in a possession of the
United States and was a United States
citizen, and who acquired his United
States citizenship solely by reason of
his being a citizen of such possession or
by reason of his birth or residence
within such possession. The gift of such
a person, is, therefore, subject to the
tax imposed by section 2501 in the same
manner in which a gift is subject to the
tax when made by a donor who is a
““nonresident not a citizen of the
United States.” See paragraph (a) of
§25.01 and paragraph (c) of this section
for further information relating to the
application of the Federal gift tax to
gifts made by persons who were resi-
dents of possessions of the United
States. The application of this para-
graph may be illustrated by the fol-
lowing examples and the example set
forth in paragraph (c) of this section.
In each of the following examples the
person who makes the gift is deemed a
““nonresident not a citizen of the
United States’ and his gift is subject
to the tax imposed by section 2501 in
the same manner in which a gift is sub-
ject to the tax when made by a donor
who is a nonresident not a citizen of
the United States, since he made the
gift after September 14, 1960, but would
not have been so deemed and subject to
such tax if the person who made the
gift had made it on or before Sep-
tember 14, 1960.

Example (1). C, who acquired his United
States citizenship under section 5 of the Act
of March 2, 1917 (39 Stat. 953), by reason of
being a citizen of Puerto Rico, while domi-
ciled in Puerto Rico makes a gift on October
1, 1960, of real estate located in New York. C
is considered to have acquired his United
States citizenship solely by reason of his
being a citizen of Puerto Rico.

Example (2). E, whose parents were United
States citizens by reason of their birth in
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Boston, was born in the Virgin Islands on
March 1, 1927. On September 30, 1960, while
domiciled in the Virgin Islands, he made a
gift of tangible personal property situated in
Kansas. E is considered to have acquired his
United States citizenship solely by reason of
his birth in the Virgin Islands (section 306 of
the Immigration and Nationality Act (66
Stat. 237, 8 U.S.C. 1406)).

Example (3). N, who acquired United States
citizenship by reason of being a native of the
Virgin Islands and a resident thereof on June
28, 1932 (section 306 of the Immigration and
Nationality Act (66 Stat. 237, 8 U.S.C. 1406)),
made a gift on October 1, 1960, at which time
he was domiciled in the Virgin Islands, of
tangible personal property situated in Wis-
consin. N is considered to have acquired his
United States citizenship solely by reason of
his birth or residence in the Virgin Islands.

Example (4). P, a former Danish citizen,
who on January 17, 1917, resided in the Vir-
gin Islands, made the declaration to preserve
his Danish citizenship required by Article 6
of the treaty entered into on August 4, 1916,
between the United States and Denmark.
Subsequently P acquired United States citi-
zenship when he renounced such declaration
before a court of record (section 306 of the
Immigration and Nationality Act (66 Stat.
237, 8 U.S.C. 1406)). P, while domiciled in the
Virgin Islands, made a gift on October 1,
1960, of tangible personal property situated
in California, P is considered to have ac-
quired his United States citizenship solely
by reason of his birth of residence in the Vir-
gin Islands.

Example (5). R, a former French citizen, ac-
quired his United States citizenship through
naturalization proceedings in a court located
in the Virgin Islands after having qualified
for citizenship by residing in the Virgin Is-
lands for 5 years. R, while domiciled in the
Virgin Islands, made a gift of tangible per-
sonal property situated in Hawaii on October
1, 1960. R is considered to have acquired his
United States citizenship solely by reason of
his birth or residence within the Virgin Is-
lands.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 6542, 26 FR 549 Jan. 20 1961; T.D.
7296, 38 FR 34201, Dec. 12, 1973; T.D. 7871, 45
FR 8004, Feb. 6, 1980; T.D. 7910, 48 FR 40372,
Sept. 7, 1983]

§25.2502-1 Rate of tax.

(a) Computation of tax. The rate of tax
is determined by the total of all gifts
made by the donor during the calendar
period and all the preceding calendar
periods since June 6, 1932. See §25.2502-
1(c)(1) for the definition of ‘‘calendar
period’ and §25.2502-1(c)(2) for the defi-
nition of ‘“‘preceding calendar periods.”

§25.2502-1

The following six steps are to be fol-
lowed in computing the tax:

(1) First step. Ascertain the amount of
the ‘‘taxable gifts” (as defined in
§25.2503-1) for the calendar period for
which the return is being prepared.

(2) Second step. Ascertain ‘“‘the aggre-
gate sum of the taxable gifts for each
of the preceding calendar periods’ (as
defined in §25.2504-1), considering only
those gifts made after June 6, 1932.

(3) Third step. Ascertain the total
amount of the taxable gifts, which is
the sum of the amounts determined in
the first and second steps.See §25.2702—
6 for an adjustment to the total
amount of an individual’s taxable gifts
where the individual’s current taxable
gifts include the transfer of certain in-
terests in trust that were previously
valued under the provisions of section
2702.

(4) Fourth step. Compute the ten-
tative tax on the total amount of tax-
able gifts (as determined in the third
step) using the rate schedule in effect
at the time the gift (for which the re-
turn is being filed) is made.

(5) Fifth step. Compute the tentative
tax on the aggregate sum of the tax-
able gifts for each of the preceding cal-
endar periods (as determined in the
second step), using the same rate
schedule set forth in the fourth step of
this paragraph (a).

(6) Sixth step. Subtract the amount
determined in the fifth step from the
amount determined in the fourth step.
The amount remaining is the gift tax
for the calendar period for which the
return is being prepared.

(b) Rate of tax. The tax is computed
in accordance with the rate schedule in
effect at the time the gift was made as
set forth in section 2001(c) or cor-
responding provisions of prior law.

(c) Definitions. (1) The term ‘“‘calendar
period’” means:

(i) Each calendar year for the cal-
endar years 1932 (but only that portion
of such year after June 6, 1932) through
1970;

(ii) Each calendar quarter for the
first calendar quarter of the calendar
year 1971 through the last calendar
quarter of calendar year 1981; or

(iii) Each calendar year for the cal-
endar year 1982 and each succeeding
calendar year.
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(2) The term “‘preceding calendar pe-
riods’’ means all calendar periods end-
ing prior to the calendar period for
which the tax is being computed.

(d) Examples. The following examples
illustrate the application of this sec-
tion with respect to gifts made by citi-
zens or residents of the United States:

Example (1). Assume that in 1955 the donor
made taxable gifts, as ascertained under the
first step (paragraph (a)(2) of this section), of
$62,500 and that there were no taxable gifts
for prior years, with the result that the
amount ascertainable under the third step is
$62,500. Under the fourth step a tax is com-
puted on this amount. Reference to the tax
rate schedule in effect in the year 1955 dis-
closes that the tax on this amount is $7,650.

Example (2). A donor makes gifts (other
than gifts of future interests in property)
during the calendar year 1955 of $30,000 to A
and $33,000 to B. Two exclusions of $3,000
each are allowable, in accordance with the
provisions of section 2503(b), which results in
included gifts for 1955 of $57,000. Specific ex-
emption was claimed and allowed in a total
amount of $50,000 in the donor’s gift tax re-
turns for the calendar years 1934 and 1935 so
there remains no specific exemption avail-
able for the donor to claim for 1955. The total
amount of gifts made by the donor during
preceding years, after excluding $5,000 for
each donee for each calendar year in accord-
ance with the provisions of section 1003(b)(1)
of the 1939 Code, is computed as follows:

Calendar year 1934 .. .. $120,000

Calendar year 1935 .. . 25,000
Total amount of included gifts for preceding

calendar years .........cccocoeieiciiicciieien 145,000

The aggregate sum of the taxable gifts for
preceding calendar years is $115,000, which is
determined by deducting a specific exemp-
tion of $30,000 from $145,000, the total amount
of included gifts for preceding calendar
years. The deduction from the 1934 and 1935
gifts for the specific exemption cannot ex-
ceed $30,000 for purposes of computing the
tax on the 1955 gifts even though a specific
exemption in a total amount of $50,000 was
allowed in computing the donor’s gift tax li-
ability for 1934 and 1935. (See paragraph (b) of
§25.2504-1.) The computation of the tax for
the calendar year 1955 (following the steps
set forth in paragraph (a) of this section) is
shown below:

(1) Amount of taxable gifts for year ..........cccecevenen $57,000
(2) Total amount of taxable gifts for preceding

years ........... 115,000
(3) Total taxable gifts .... . 172,000
(4) Tax computed on item 3 (in accordance with

the rate schedule in effect for the year 1955) ... 31,725
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(5) Tax computed on item 2 (using same rate
schedule) ....

18,900

(6) Tax for year 1955 (item 4 minus item 5) ......... 12,825

Example (3) (i) Facts. During the calendar
year 1955, H makes the following gifts of
present interests:

To his daughter $40,000
To his son .......... 5,000
To W, his wife ... 5,000
To a charitable organization 10,000

The gifts to W qualify for the marital deduc-
tion, and, pursuant to the provisions of sec-
tion 2513 (see §25.2513-1), H and W consent to
treat the gifts to third parties as having
been made one-half by each spouse. The
amount of H’s taxable gifts for preceding
years is $50,000. Only $25,000 of H’s specific
exemption provided under section 2521, which
was in effect at the time, was claimed and al-
lowed in preceding years. H’s remaining spe-
cific exemption of $5,000 is claimed for the
calendar year of 1955. See §25.2521-1. W made
no gifts during the calendar year 1955 nor
during any preceding calendar year. W
claims sufficient specific exemption on her
return to eliminate tax liability.

(ii) Computation of H’s tax for the calendar
year 1955—(a) H’s taxable gifts for year.

Total gifts of H $60,000
Less: Portion of items to be reported by spouse
(one-half of total gifts to daughter, son and char-
ity) 27,500
Balance ....... 32,500
Less: Exclusions (three of $3,000 each for daugh-
ter, wife and charity and one of $2,500 for son) 11,500
Total included amount of gifts for year ............ 21,000
Less: Deductions:
Charity . $2,000
Marital .. 2,000
Specific e p 5,000
Total deductions .......cccccceeeviieiiieees ceieeeieenn 9,000
Amount of taxable gifts for year ... ......... 12,000

(b) Computation of tax. The steps set forth
in paragraph (a) of this section are followed.

(1) Amount of taxable gifts for year ... $12,000
(2) Total taxable gifts for preceding years ... . 50,000
(3) Total taxable gifts (item (7) plus item (2)) ......... 62,000
(4) Tax computed on item (3) (in accordance with

the rate schedule in effect for the year 1955) ..... 7,545
(5) Tax computed in item (2) (in accordance with

the rate schedule in effect for the year 1955) ..... 5,250
(6) Tax for the calendar year (item (4) minus item

(5) 2,295

(iif) Computation of W’s tax for calendar year
1955—(a) W’s taxable gifts for year.

Total gifts of W ..o 0
Less: Portion of items to be reported by spouse .... 0
Balance ....... 0
Gifts of spouse to be included .........cooeeeeeienenens $27,500
Total gifts for year ........cccovvviiiiiiiiiiiii 27,500
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Less: Exclusions (two of $3,000 each for daughter

and charity and one of $2,500 for son) ............... $8,500
Balance ....... 19,000
Less—Deductions:
Charity ... $2,000
Marital ..
Specific exemption ..........ccccccees 17,000
Total deductions ..........cccevvvverernenenes $19,000
Amount of taxable gifts for year ......... 0

(b) Computation of tax. Since W had no
‘“taxable gifts’’ during the year, there is no
tax.

Example (4) (i) Facts. The facts are the same
as in example (3) except that W made out-
right gifts of $10,000 to her niece and $20,000
to H at various times during the year. The
amount of taxable gifts made by W in pre-
ceding calendar years is $75,000, and only
$20,000 of her specific exemption provided
under section 2521, which was in effect at the
time, was claimed and allowed for preceding
years. See §25.2521-1. The remaining specific
exemption of $10,000 is claimed for the cal-
endar year 1955.

(ii) Computation of H’s tax for the calendar
year 1955—(a) H’s taxable gifts for year.

Total gifts of H . $60,000
Less: Portion of items to be reported by spouse 27,500
Balance ....... . 32,500
Gifts of spouse to be |nc|uded ................................. 5,000
Total gifts for year .......ccccovveveiniiiiciiiiinie 37,500
Less: Exclusions ($11,500 as shown in example
(3) plus $3,000 exclusion for gift to niece) .......... 14,500
Total included amount of gifts for year ............ 23,000
Deductions:
Charity .
Marital ..
Specific exemption ...
Total deductions 9,000
Amount of taxable gifts for year ......... 14,000
(b) Computation of tax.
(1) Amount of taxable gifts for year ... $14,000
(2) Total taxable gifts for preceding years ... .. 50,000
(3) Total taxable gifts (item (7) plus item (2)) ......... 64,000
(4) Tax computed on item (3) .. 7,965
(5) Tax computed on item (2) .. . 5,250
(6) Tax for year (item (4) minus item (5)) ....cccoocec. 2,715

(iii) Computation of W’s tax for the calendar
year 1955—(a) W’s taxable gifts for year.

Total gifts of W ... $30,000
Less: Portion of item—to be reported by spouse
(one-half of gift to NIECe) ......ccccoererveiriiiiiieees 5,000
Balance ....... 25,000
Gifts of spouse to be |nc|uded ................................. 27,500
Total gifts for year ..o 52,500
Less: Exclusions (four of $3,000 each for daugh-
ter, husband, niece and charlty, and one of
$2,500 for son) . $14,500

§25.2502-1
Total included amount of gifts for year ............ 38,000
Deductions:
Charity . $2,000
Marital .. 10,000
Specific exemption ... . 10,000
Total deductions ...........cccceuevieniciicnnns 22,000
Amount of taxable gifts for year ......... $16,000
(b) Computation of tax.
(1) Amount of taxable gifts for year ... 16,000
(2) Total taxable gifts for preceding ye: 75,000
(3) Total taxable gifts ..........cccceeriiiiiiiiiiiiiie 91,000
(4) Tax computed on item (3) .. 13,635
(5) Tax computed on item (2) .. . 10,275
(6) Tax for year (item (4) minus item (5)) ....cccceeeee. 3,360

Example (5). A makes gifts (other than gifts
of future interests in property) to B in the
first quarter of 1971 of $43,000 and in the sec-
ond quarter of 1971 of $60,000. A gave to C in
the second quarter of 1971 land valued at
$11,000. The full amount of A’s specific ex-
emption provided under section 2521 was
claimed and allowed in 1956. In 1966, A made
taxable gifts totaling $21,000 on which gift
tax was timely paid and no other taxable
gifts were made by A in any other year pre-
ceding 1971. The gift tax return due for the
first calendar quarter of 1971 was timely filed
and the tax paid. With respect to the gifts
made to B in 1971, the $3,000 annual gift tax
exclusion provided by section 2503(b) is ap-
plied in its entirety against the $43,000 gift
made to B in the first quarter and therefore
is not available to offset the $60,000 gift made
to B in the second quarter (See §25.2503-2(b)).
A further $3,000 annual gift tax exclusion is
available, however, to offset the $11,000 gift
made to C in the second quarter of 1971. The
computation of the gift tax for the second
calendar quarter of 1971 due on August 15,
1971 (following the steps set forth in para-
graph (a) of this section) is shown below:

(1) Amount of taxable gifts for the second calendar

quarter of 1971 ($60,000+$11,000 —$3,000) ...... $68,000
(2) Total amount of taxable gifts for preceding cal-

endar periods ($43,000 —$3,000+$21,000) ........ 61,000
(3) Total taxable gifts .... ... 129,000
(4) Tax computed on item 3 (in accordance with

rate schedule in effect for the year 1971 ............ 22,050
(5) Tax computed on item 2 (usmg same rate

schedule) .. . . 7,335
(6) Tax for second calendar quarter of 1971 (item

4 minus item 5) . 14,715

Example (6). A makes gifts (other than gifts
of future interests in property) during the
calendar year 1982 of $160,000 to B and $100,000
to C. Two exclusions of $10,000 each are al-
lowable, in accordance with the provisions of
section 2503(b), which results in taxable gifts
for 1982 of $240,000. In the first calendar quar-
ter of 1978, A made taxable gifts totaling
$100,000 on which gift tax was paid. For the
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calendar year 1969, A made taxable gifts to-
taling $50,000. The full amount of A’s specific
exemption provided under section 2521, which
was in effect at the time, was claimed and al-
lowed in 1968. The computation of the gift
tax for the calendar period 1982 (following
the steps set forth in paragraph (a) of this
section) is shown below.

(1) Amount of taxable gifts for the calendar
year 1982, $240,000.

(2) Total amount of taxable gifts for pre-
ceding calendar periods ($100,000+$50,000),
$150,000.

(3) Total taxable gifts, $390,000.

(4) Tax computed on item 3 (in accordance
with the rate schedule in effect for the year
1982), $118,400.

(5) Tax computed on item 2 (using same
rate schedule), $38,800.

(6) Tax for year 1982 (item 4 minus item 5),
$79,600.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28725, Dec. 29, 1972;
T.D. 7910, 48 FR 40372, Sept. 7, 1983; T.D. 8395,
57 FR 4255, Feb. 4, 1992]

§25.2502-2 Donor primarily liable for
tax.

Section 2502(d) provides that the
donor shall pay the tax. If the donor
dies before the tax is paid the amount
of the tax is a debt due the United
States from the decedent’s estate and
his executor or administrator is re-
sponsible for its payment out of the es-
tate. (See §25.6151-1 for the time and
place for paying the tax.) If there is no
duly qualified executor or adminis-
trator, the heirs, legatees, devisees,
and distributees are liable for and re-
quired to pay the tax to the extent of
the value of their inheritances, be-
quests, devises, or distributive shares
of the donor’s estate. If a husband and
wife effectively signify consent, under
section 2513, to have gifts made to a
third party during any ‘‘calendar pe-
riod”” (as defined in §25.2502-1(c)(1))
considered as made one-half by each,
the liability with respect to the gift
tax of each spouse for that calendar pe-
riod is joint and several (see §25.2513-4).
As to the personal liability of the
donee, see paragraph (b) of §301.6324-1
of this chapter (Regulations on Proce-
dure and Administration). As to the
personal liability of the executor or ad-
ministrator, see section 3467 of the Re-
vised Statutes (31 U.S.C. 192), which
reads as follows:
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Every executor, administrator, or assignee,
or other person, who pays, in whole or in
part, any debt due by the person or estate for
whom or for which he acts before he satisfies
and pays the debts due to the United States
from such person or estate, shall become an-
swerable in his own person and estate to the
extent of such payments for the debts so due
to the United States, or for so much thereof
as may remain due and unpaid.

As used in such section 3467, the word
““debt’” includes a beneficiary’s dis-
tributive share of an estate. Thus if an
executor pays a debt due by the estate
which is being administered by him or
distributes any portion of the estate
before there is paid all of the gift tax
which he has a duty to pay, the execu-
tor is personally liable, to the extent of
the payment or distribution, for so
much of the gift tax as remains due
and unpaid.

[T.D. 7238, 37 FR 28726, Dec. 29, 1972, as
amended by T.D. 7910, 48 FR 40373, Sept. 7,
1983]

§25.2503-1 General definitions of “tax-
able gifts” and of “total amount of
gifts.”

The term taxable gifts means the
‘“total amount of gifts”” made by the
donor during the ‘‘calendar period” (as
defined in §25.2502-1(c)(1)) less the de-
ductions provided for in sections 2521
(as in effect before its repeal by the
Tax Reform Act of 1976), 2522, and 2523
(specific exemption, charitable, etc.,
gifts and the marital deduction, respec-
tively). The term ‘“‘total amount of
gifts” means the sum of the values of
the gifts made during the calendar pe-
riod less the amounts excludable under
section 2503(b). See §25.2503-2. The en-
tire value of any gift of a future inter-
est in property must be included in the
total amount of gifts for the calendar
period in which the gift is made. See
§25.2503-3.

[T.D. 7910, 48 FR 40373, Sept. 7, 1983]

§25.2503-2 Exclusions from gifts.

(a) Except as provided in paragraph
(f) of this section (involving gifts to a
noncitizen spouse), the first $10,000 of
gifts made to any one donee during the
calendar year 1982 or any calendar year
thereafter, except gifts of future inter-
ests in property as defined in 8§25.2503—
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3 and 25.2503-4, is excluded in deter-
mining the total amount of gifts
for the calendar year. In the case of
a gift in trust the beneficiary of the
trust is the donee.

(b) Gifts made after December 31, 1970
and before January 1, 1982. In computing
taxable gifts for the calendar quarter,
in the case of gifts (other than gifts of
future interests in property) made to
any person by the donor during any
calendar quarter of the calendar year
1971 or any subsequent calendar year,
$3,000 of such gifts to such person less
the aggregate of the amounts of such
gifts to such person during all pre-
ceding calendar quarters of any such
calendar year shall not be included in
the total amount of gifts made during
such quarter. Thus, the first $3,000 of
gifts made to any one donee during the
calendar year 1971 or any calendar year
thereafter, except gifts of future inter-
ests in property as defined in §§25.2503—
3 and 25.2503-4, is excluded in deter-
mining the total amount of gifts for a
calendar quarter. In the case of a gift
in trust the beneficiary of the trust is
the donee. The application of this para-
graph may be illustrated by the fol-
lowing examples:

Example (1). A made a gift of $3,000 to B on
January 8, 1971, and on April 20, 1971, gave B
an additional gift of $10,000. A made no other
gifts in 1971. The total amount of gifts made
by A during the second quarter of 1971 is
$10,000 because the $3,000 exclusion provided
by section 2503(b) is first applied to the Janu-
ary 8th gift.

Example (2). A gave $2,000 to B on January
8, 1971, and on April 20, 1971, gave him $10,000.
The total amount of gifts made by A during
the second quarter of 1971 is $9,000 because
only $2,000 of the $3,000 exclusion provided by
section 2503(b) was applied against the Janu-
ary 8th gift; $1,000 was available to offset
other gifts (except gifts of a future interest)
made to B during 1971.

(c) Gifts made before January 1, 1971.
The first $3,000 of gifts made to any one
donee during the calendar year 1955, or
1970, or any calendar year intervening
between calendar year 1955 and cal-
endar year 1970, except gifts of future
interests in property as defined in
§§25.2503-3 and 25.2503-4, is excluded in
determining the total amount of gifts
for the calendar year. In the case of a
gift in trust the beneficiary of the
trust is the donee.

§25.2503-2

(d) Transitional rule. The increased
annual gift tax exclusion as defined in
section 2503(b) shall not apply to any
gift subject to a power of appointment
granted under an instrument executed
before September 12, 1981, and not
amended on or after that date, pro-
vided that: (1) The power is exercisable
after December 31, 1981, (2) the power is
expressly defined in terms of, or by ref-
erence to, the amount of the gift tax
exclusion under section 2503(b) (or the
corresponding provision of prior law),
and (3) there is not enacted a State law
applicable to such instrument which
construes the power of appointment as
referring to the increased annual gift
tax exclusion provided by the Eco-
nomic Recovery Tax Act of 1981.

(e) Examples. The provisions of para-
graph (d) of this section may be illus-
trated by the following examples:

Example (1). A executed an instrument to
create a trust for the benefit of B on July 2,
1981. The trust granted to B the power, for a
period of 90 days after any transfer of cash to
the trust, to withdraw from the trust the
lesser of the amount of the transferred cash
or the amount equal to the section 2503(b)
annual gift tax exclusion. The trust was not
amended on or after September 12, 1981. No
state statute has been enacted which con-
strues the power of appointment as referring
to the increased annual gift tax exclusion
provided by the Economic Recovery Tax Act
of 1981. Accordingly, the maximum annual
gift tax exclusion applicable to any gift sub-
ject to the exercise of the power of appoint-
ment is $3,000.

Example (2). Assume the same facts as in
example (1) except that the power of appoint-
ment granted in the trust refers to section
2503(b) as amended at any time. The max-
imum annual gift tax exclusion applicable to
any gift subject to the exercise of the power
of appointment is $10,000.

(f) Special rule in the case of gifts made
on or after July 14, 1988, to a spouse who
is not a United States citizen—(1) In gen-
eral. Subject to the special rules set
forth at §20.2056A-1(c) of this chapter,
in the case of gifts made on or after
July 14, 1988, if the donee of the gift is
the donor’s spouse and the donee
spouse is not a citizen of the United
States at the time of the gift, the first
$100,000 of gifts made during the cal-
endar year to the donee spouse (except
gifts of future interests) is excluded in
determining the total amount of gifts
for the calendar year. The rule of this
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paragraph (f) applies regardless of
whether the donor is a citizen or resi-
dent of the United States for purposes
of chapter 12 of the Internal Revenue
Code.

(2) Gifts made after June 29, 1989. In
the case of gifts made after June 29,
1989, the $100,000 exclusion provided in
paragraph (f)(1) of this section applies
only if the gift in excess of the other-
wise applicable annual exclusion is in a
form that qualifies for the gift tax
marital deduction under section 2523(a)
but for the provisions of section
2523(i)(1) (disallowing the marital de-
duction if the donee spouse is not a
United States citizen.) See §25.2523(i)-
1(d), Example 4.

(3) Effective date. This paragraph (f) is
effective with respect to gifts made
after August 22, 1995.

[T.D. 7238, 37 FR 28727, Dec. 29, 1972, as
amended by T.D. 7910, 48 FR 40373, Sept. 7,
1983; T.D. 7978, 49 FR 38541, Oct. 1, 1984; T.D.
8612, 60 FR 43552, Aug. 22, 1995]

§25.2503-3 Future interests in prop-
erty.

(@) No part of the value of a gift of a
future interest may be excluded in de-
termining the total amount of gifts
made during the ‘“‘calendar period” (as
defined in §25.2502-1(c)(1)). ““Future in-
terest” is a legal term, and includes re-
versions, remainders, and other inter-
ests or estates, whether vested or con-
tingent, and whether or not supported
by a particular interest or estate,
which are limited to commence in use,
possession, or enjoyment at some fu-
ture date or time. The term has no ref-
erence to such contractual rights as
exist in a bond, note (though bearing
no interest until maturity), or in a pol-
icy of life insurance, the obligations of
which are to be discharged by pay-
ments in the future. But a future inter-
est or interests in such contractual ob-
ligations may be created by the limita-
tions contained in a trust or other in-
strument of transfer used in effecting a
gift.

(b) An unrestricted right to the im-
mediate use, possession, or enjoyment
of property or the income from prop-
erty (such as a life estate or term cer-
tain) is a present interest in property.
An exclusion is allowable with respect
to a gift of such an interest (but not in
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excess of the value of the interest). If a
donee has received a present interest in
property, the possibility that such in-
terest may be diminished by the trans-
fer of a greater interest in the same
property to the donee through the ex-
ercise of a power is disregarded in com-
puting the value of the present inter-
est, to the extent that no part of such
interest will at any time pass to any
other person (see example (4) of para-
graph (c) of this section). For an excep-
tion to the rule disallowing an exclu-
sion for gifts of future interests in the
case of certain gifts to minors, see
§25.2503-4.

(c) The operation of this section may
be illustrated by the following exam-
ples:

Example (1). Under the terms of a trust cre-
ated by A the trustee is directed to pay the
net income to B, so long as B shall live. The
trustee is authorized in his discretion to
withhold payments of income during any pe-
riod he deems advisable and add such income
to the trust corpus. Since B’s right to re-
ceive the income payments is subject to the
trustee’s discretion, it is not a present inter-
est and no exclusion is allowable with re-
spect to the transfer in trust.

Example (2). C transfers certain insurance
policies on his own life to a trust created for
the benefit of D. Upon C’s death the proceeds
of the policies are to be invested and the net
income therefrom paid to D during his life-
time. Since the income payments to D will
not begin until after C’s death the transfer
in trust represents a gift of a future interest
in property against which no exclusion is al-
lowable.

Example (3). Under the terms of a trust cre-
ated by E the net income is to be distributed
to E’s three children in such shares as the
trustee, in his uncontrolled discretion deems
advisable. While the terms of the trust pro-
vide that all of the net income is to be dis-
tributed, the amount of income any one of
the three beneficiaries will receive rests en-
tirely within the trustee’s discretion and
cannot be presently ascertained. Accord-
ingly, no exclusions are allowable with re-
spect to the transfers to the trust.

Example (4). Under the terms of a trust the
net income is to be paid to F for life, with
the remainder payable to G on F’s death.
The trustee has the uncontrolled power to
pay over the corpus to F at any time. Al-
though F’s present right to receive the in-
come may be terminated, no other person
has the right to such income interest. Ac-
cordingly, the power in the trustee is dis-
regarded in determining the value of F’s
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present interest. The power would not be dis-
regarded to the extent that the trustee dur-
ing F’s life could distribute corpus to persons
other than F.

Example (5). The corpus of a trust created
by J consists of certain real property, sub-
ject to a mortgage. The terms of the trust
provide that the net income from the prop-
erty is to be used to pay the mortgage. After
the mortgage is paid in full the net income
is to be paid to K during his lifetime. Since
K’s right to receive the income payments
will not begin until after the mortgage is
paid in full the transfer in trust represents a
gift of a future interest in property against
which no exclusion is allowable.

Example (6). L pays premiums on a policy
of insurance on his life, all the incidents of
ownership in the policy (including the right
to surrender the policy) are vested in M. The
payment of premiums by L constitutes a gift
of a present interest in property.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28727, Dec. 29, 1972;
T.D. 7910, 48 FR 40373, Sept. 7, 1983]

§25.2503-4 Transfer for the benefit of
a minor.

(a) Section 2503(c) provides that no
part of a transfer for the benefit of a
donee who has not attained the age of
21 years on the date of the gift will be
considered a gift of a future interest in
property if the terms of the transfer
satisfy all of the following conditions:

(1) Both the property itself and its in-
come may be expended by or for the
benefit of the donee before he attains
the age of 21 years;

(2) Any portion of the property and
its income not disposed of under sub-
paragraph (1) of this paragraph will
pass to the donee when he attains the
age of 21 years; and

(3) Any portion of the property and
its income not disposed of under sub-
paragraph (1) of this paragraph will be
payable either to the estate of the
donee or as he may appoint under a
general power of appointment as de-
fined in section 2514(c) if he dies before
attaining the age of 21 years.

(b) Either a power of appointment ex-
ercisable by the donee by will or a
power of appointment exercisable by
the donee during his lifetime will sat-
isfy the conditions set forth in para-
graph (a)(3) of this section. However, if
the transfer is to qualify for the exclu-
sion under this section, there must be
no restrictions of substance (as distin-
guished from formal restrictions of the
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type described in paragraph (g)(4) of
§25.2523(e)-1 by the terms of the instru-
ment of transfer on the exercise of the
power by the donee. However, if the
minor is given a power of appointment
exercisable during lifetime or is given
a power of appointment exercisable by
will, the fact that under the local law
a minor is under a disability to exer-
cise an intervivos power or to execute
a will does not cause the transfer to
fail to satisfy the conditions of section
2503(c). Further, a transfer does not fail
to satisfy the conditions of section
2503(c) by reason of the mere fact
that—

(1) There is left to the discretion of a
trustee the determination of the
amounts, if any, of the income or prop-
erty to be expended for the benefit of
the minor and the purpose for which
the expenditure is to be made, provided
there are no substantial restrictions
under the terms of the trust instru-
ment on the exercise of such discre-
tion;

(2) The donee, upon reaching age 21,
has the right to extend the term of the
trust; or

(3) The governing instrument con-
tains a disposition of the property or
income not expended during the
donee’s minority to persons other than
the donee’s estate in the event of the
default of appointment by the donee.

(c) A gift to a minor which does not
satisfy the requirements of section
2503(c) may be either a present or a fu-
ture interest under the general rules of
§25.2503-3. Thus, for example, a transfer
of property in trust with income re-
quired to be paid annually to a minor
beneficiary and corpus to be distrib-
uted to him upon his attaining the age
of 25 is a gift of a present interest with
respect to the right to income but is a
gift of a future interest with respect to
the right to corpus.

§25.2503-6 Exclusion for certain quali-
fied transfer for tuition or medical
expenses.

(a) In general. Section 2503(e) provides
that any qualified transfer after De-
cember 31, 1981, shall not be treated as
a transfer of property by gift for pur-
poses of Chapter 12 of Subtitle B of the
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Code. Thus, a qualified transfer on be-
half of any individual is excluded in de-
termining the total amount of gifts in
calendar year 1982 and subsequent
years. This exclusion is available in ad-
dition to the $10,000 annual gift tax ex-
clusion. Furthermore, an exclusion for
a qualified transfer is permitted with-
out regard to the relationship between
the donor and the donee.

(b) Qualified transfers—(1) Definition.
For purposes of this paragraph, the
term ‘‘qualified transfer’” means any
amount paid on behalf of an indi-
vidual—

(i) As tuition to a qualifying edu-
cational organization for the education
or training of that individual, or

(ii) To any person who provides med-
ical care with respect to that indi-
vidual as payment for the qualifying
medical expenses arising from such
medical care.

(2) Tuition expenses. For purposes of
paragraph (b)(1)(i) of this section, a
qualifying educational organization is
one which normally maintains a reg-
ular faculty and curriculum and nor-
mally has a regularly enrolled body of
pupils or students in attendance at the
place where its educational activities
are regularly carried on. See section
170(b)(1)(A)(ii) and the regulations
thereunder. The unlimited exclusion is
permitted for tuition expenses of full-
time or part-time students paid di-
rectly to the qualifying educational or-
ganization providing the education. No
unlimited exclusion is permitted for
amounts paid for books, supplies, dor-
mitory fees, board, or other similar ex-
penses which do not constitute direct
tuition costs.

(3) Medical expenses. For purposes of
paragraph (b)(1)(ii) of this section,
qualifying medical expenses are lim-
ited to those expenses defined in sec-
tion 213(d) (section 213(e) prior to Janu-
ary 1, 1984) and include expenses in-
curred for the diagnosis, cure, mitiga-
tion, treatment or prevention of dis-
ease, or for the purpose of affecting any
structure or function of the body or for
transportation primarily for and essen-
tial to medical care. In addition, the
unlimited exclusion from the gift tax
includes amounts paid for medical in-
surance on behalf of any individual.
The unlimited exclusion from the gift
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tax does not apply to amounts paid for
medical care that are reimbursed by
the donee’s insurance. Thus, if pay-
ment for a medical expense is reim-
bursed by the donee’s insurance com-
pany, the donor’s payment for that ex-
pense, to the extent of the reimbursed
amount, is not eligible for the unlim-
ited exclusion from the gift tax and the
gift is treated as having been made on
the date the reimbursement is received
by the donee.

(c) Examples. The provisions of para-
graph (b) of this section may be illus-
trated by the following examples.

Example (1). In 1982, A made a tuition pay-
ment directly to a foreign university on be-
half of B. A had no legal obligation to make
this payment. The foreign university is de-
scribed in section 170(b)(1)(A)(ii) of the Code.
A’s tuition payment is exempt from the gift
tax under section 2503(e) of the Code.

Example (2). A transfers $100,000 to a trust
the provisions of which state that the funds
are to be used for tuition expenses incurred
by A’s grandchildren. A’s transfer to the
trust is a completed gift for Federal gift tax
purposes and is not a direct transfer to an
educational organization as provided in para-
graph (b)(2) of this section and does not qual-
ify for the unlimited exclusion from gift tax
under section 2503(e).

Example (3). C was seriously injured in an
automobile accident in 1982. D, who is unre-
lated to C, paid C’s various medical expenses
by checks made payable to the physician. D
also paid the hospital for C’s hospital bills.
These medical and hospital expenses were
types described in section 213 of the Code and
were not reimbursed by insurance or other-
wise. Because the medical and hospital bills
paid in 1982 for C were medical expenses
within the meaning of section 213 of the
Code, and since they were paid directly by D
to the person rendering the medical care,
they are not treated as transfers subject to
the gift tax.

Example (4). Assume the same facts as in
example (2) except that instead of making
the payments directly to the medical service
provider, D reimbursed C for the medical ex-
penses which C had previously paid. The pay-
ments made by D to C do not qualify for the
exclusion under section 2503(e) of the Code
and are subject to the gift tax on the date
the reimbursement is received by C to the
extent the reimbursement and all other gifts
from D to C during the year of the reim-
bursement exceed the $10,000 annual exclu-
sion provided in section 2503(b).

[T.D. 7978, 49 FR 38541, Oct. 1, 1984; 49 FR
39843, Oct. 11, 1984]
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§25.2504-1 Taxable gifts for preceding
calendar periods.

(a) In order to determine the correct
gift tax liability for any calendar pe-
riod it is necessary to ascertain the
correct amount, if any, of the aggre-
gate sum of the taxable gifts for each
of the ‘“‘preceding calendar periods’ (as
defined in §25.2502-1(c)(2)). See para-
graph (a) of §25.2502-1. The term ‘‘ag-
gregate sum of the taxable gifts for
each of the preceding calendar periods”
means the correct aggregate of such
gifts, not necessarily that returned for
those calendar periods and in respect of
which tax was paid. All transfers that
constituted gifts in prior calendar peri-
ods under the laws, including the provi-
sions of law relating to exclusions from
gifts, in effect at the time the transfers
were made are included in determining
the amount of taxable gifts for pre-
ceding calendar periods. The deduc-
tions other than for the specific exemp-
tion (see paragraph (b) of this section)
allowed by the laws in effect at the
time the transfers were made also are
taken into account in determining the
aggregate sum of the taxable gifts for
preceding calendar periods. (The allow-
able exclusion from a gift is $5,000 for
years before 1939, $4,000 for the cal-
endar years 1939 through 1942, $3,000 for
the calendar years 1943 through 1981,
and $10,000 thereafter.)

(b) In determining the aggregate sum
of the taxable gifts for the ‘“‘preceding
calendar periods’” (as defined in
§25.2502-1(c)(2)), the total of the
amounts allowed as deductions for the
specific exemption, under section 2521
(as in effect prior to its repeal by the
Tax Reform Act of 1976) and the cor-
responding provisions of prior laws,
shall not exceed $30,000. Thus, if the
only prior gifts by a donor were made
in 1940 and 1941 (at which time the spe-
cific exemption allowable was $40,000),
and if in the donor’s returns for those
years the donor claimed deductions to-
taling $40,000 for the specific exemption
and reported taxable gifts totaling
$110,000, then in determining the aggre-
gate sum of the taxable gifts for the
preceding calendar periods, the deduc-
tions for the specific exemption cannot
exceed $30,000, and the donor’s taxable
gifts for such periods will be $120,000
(instead of the $110,000 reported on the
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donor’s returns). (The allowable deduc-
tion for the specific exemption was
$50,000 for calendar years before 1936,
$40,000 for calendar years 1936 through
1942, and $30,000 for 1943 through 1976.)

(c) If the donor and the donor’s
spouse consented to have gifts made to
third parties considered as made one-
half by each spouse, pursuant to the
provisions of section 2513 or section
1000(f) of the Internal Revenue Code of
1939 (which corresponds to section
2513), these provisions shall be taken
into account in determining the aggre-
gate sum of the taxable gifts for the
preceding calendar periods (under para-
graph (a) of this section).

(d) If interpretations of the gift tax
law in preceding calendar periods re-
sulted in the erroneous inclusion of
property for gift tax purposes that
should have been excluded, or the erro-
neous exclusion of property that should
have been included, adjustments must
be made in order to arrive at the cor-
rect aggregate of taxable gifts for the
preceding calendar periods (under para-
graph (a) of this section). However, see
section 1000 (e) and (g) of the 1939 Code
relating to certain discretionary trusts
and reciprocal trusts. However, see
§25.2504-2(b) regarding certain gifts
made after August 5, 1997.

[T.D. 7238, 37 FR 28727, Dec. 29, 1972, as
amended by T.D. 7910, 48 FR 40373, Sept. 7,
1983; T.D. 8845, 64 FR 67770, Dec. 3, 1999]

§25.2504-2 Determination of gifts for
preceding calendar periods.

(a) Gifts made before August 6, 1997. If
the time has expired within which a
tax may be assessed under chapter 12 of
the Internal Revenue Code (or under
corresponding provisions of prior laws)
on the transfer of property by gift
made during a preceding calendar pe-
riod, as defined in §25.2502-1(c)(2), the
gift was made prior to August 6, 1997,
and a tax has been assessed or paid for
such prior calendar period, the value of
the gift, for purposes of arriving at the
correct amount of the taxable gifts for
the preceding calendar periods (as de-
fined under §25.2504-1(a)), is the value
used in computing the tax for the last
preceding calendar period for which a
tax was assessed or paid under chapter
12 of the Internal Revenue Code or the
corresponding provisions of prior laws.
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However, this rule does not apply
where no tax was paid or assessed for
the prior calendar period. Further-
more, this rule does not apply to ad-
justments involving issues other than
valuation. See §25.2504-1(d).

(b) Gifts made or section 2701(d) taxable
events occurring after August 5, 1997. If
the time has expired under section 6501
within which a gift tax may be assessed
under chapter 12 of the Internal Rev-
enue Code (or under corresponding pro-
visions of prior laws) on the transfer of
property by gift made during a pre-
ceding calendar period, as defined in
§25.2502-1(c)(2), or with respect to an
increase in taxable gifts required under
section 2701(d) and §25.2701-4, and the
gift was made, or the section 2701(d)
taxable event occurred, after August 5,
1997, the amount of the taxable gift or
the amount of the increase in taxable
gifts, for purposes of determining the
correct amount of taxable gifts for the
preceding calendar periods (as defined
in §25.2504-1(a)), is the amount that is
finally determined for gift tax purposes
(within the meaning of §20.2001-1(c) of
this chapter) and such amount may not
be thereafter adjusted. The rule of this
paragraph (b) applies to adjustments
involving all issues relating to the gift
including valuation issues and legal
issues involving the interpretation of
the gift tax law. For purposes of deter-
mining if the time has expired within
which a gift tax may be assessed, see
§301.6501(c)-1(e) and (f) of this chapter.

(c) Examples. The following examples
illustrate the rules of paragraphs (a)
and (b) of this section:

Example 1. (i) Facts. In 1996, A transferred
closely-held stock in trust for the benefit of
B, A’s child. A timely filed a Federal gift tax
return reporting the 1996 transfer to B. No
gift tax was assessed or paid as a result of
the gift tax annual exclusion and the appli-
cation of A’s available unified credit. In 2001,
A transferred additional closely-held stock
to the trust. A’s Federal gift tax return re-
porting the 2001 transfer was timely filed and
the transfer was adequately disclosed under
§301.6501(c)-1(f)(2) of this chapter. In com-
puting the amount of taxable gifts, A
claimed annual exclusions with respect to
the transfers in 1996 and 2001. In 2003, A
transfers additional property to B and time-
ly files a Federal gift tax return reporting
the gift. (ii) Application of the rule limiting ad-
justments to prior gifts. Under section 2504(c),
in determining A’s 2003 gift tax liability, the
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amount of A’s 1996 gift can be adjusted for
purposes of computing prior taxable gifts,
since that gift was made prior to August 6,
1997, and therefore, the provisions of para-
graph (a) of this section apply. Adjustments
can be made with respect to the valuation of
the gift and legal issues presented (for exam-
ple, the availability of the annual exclusion
with respect to the gift). However, A’s 2001
transfer was adequately disclosed on a time-
ly filed gift tax return and, thus, under para-
graph (b) of this section, the amount of the
2001 taxable gift by A may not be adjusted
(either with respect to the valuation of the
gift or any legal issue) for purposes of com-
puting prior taxable gifts in determining A’s
2003 gift tax liability.

Example 2. (i) Facts. In 1996, A transferred
closely-held stock to B, A’s child. A timely
filed a Federal gift tax return reporting the
1996 transfer to B and paid gift tax on the
value of the gift reported on the return. On
August 1, 1997, A transferred additional
closely-held stock to B in exchange for a
promissory note signed by B. Also, on Sep-
tember 10, 1997, A transferred closely-held
stock to C, A’s other child. On April 15, 1998,
A timely filed a gift tax return for 1997 re-
porting the September 10, 1997, transfer to C
and, under §301.6501(c)-1(f)(2) of this chapter,
adequately disclosed that transfer and paid
gift tax with respect to the transfer. How-
ever, A believed that the transfer to B on
August 1, 1997, was for full and adequate con-
sideration and A did not report the transfer
to B on the 1997 Federal gift tax return. In
2002, A transfers additional property to B and
timely files a Federal gift tax return report-
ing the gift.

(ii) Application of the rule limiting adjust-
ments to prior gifts. Under section 2504(c), in
determining A’s 2002 gift tax liability, the
value of A’s 1996 gift cannot be adjusted for
purposes of computing the value of prior tax-
able gifts, since that gift was made prior to
August 6, 1997, and a timely filed Federal gift
tax return was filed on which a gift tax was
assessed and paid. However, A’s prior taxable
gifts can be adjusted to reflect the August 1,
1997, transfer because, although a gift tax re-
turn for 1997 was timely filed and gift tax
was paid, under §301.6501(c)-1(f) of this chap-
ter the period for assessing gift tax with re-
spect to the August 1, 1997, transfer did not
commence to run since that transfer was not
adequately disclosed on the 1997 gift tax re-
turn. Accordingly, a gift tax may be assessed
with respect to the August 1, 1997, transfer
and the amount of the gift would be reflected
in prior taxable gifts for purposes of com-
puting A’s gift tax liability for 2002. A’s Sep-
tember 10, 1997, transfer to C was adequately
disclosed on a timely filed gift tax return
and, thus, under paragraph (b) of this sec-
tion, the amount of the September 10, 1997,
taxable gift by A may not be adjusted for
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purposes of computing prior taxable gifts in
determining A’s 2002 gift tax liability.

Example 3. (i) Facts. In 1994, A transferred
closely-held stock to B and C, A’s children. A
timely filed a Federal gift tax return report-
ing the 1994 transfers to B and C and paid gift
tax on the value of the gifts reported on the
return. Also in 1994, A transferred closely-
held stock to B in exchange for a bona fide
promissory note signed by B. A believed that
the transfer to B in exchange for the promis-
sory note was for full and adequate consider-
ation and A did not report that transfer to B
on the 1994 Federal gift tax return. In 2002, A
transfers additional property to B and time-
ly files a Federal gift tax return reporting
the gift.

(ii) Application of the rule limiting adjust-
ments to prior gifts. Under section 2504(c), in
determining A’s 2002 gift tax liability, the
value of A’s 1994 gifts cannot be adjusted for
purposes of computing prior taxable gifts be-
cause those gifts were made prior to August
6, 1997, and a timely filed Federal gift tax re-
turn was filed with respect to which a gift
tax was assessed and paid, and the period of
limitations on assessment has expired. The
provisions of paragraph (a) of this section
apply to the 1994 transfers. However, for pur-
poses of determining A’s adjusted taxable
gifts in computing A’s estate tax liability,
the gifts may be adjusted. See §20.2001-1(a) of
this chapter.

(d) Effective dates. Paragraph (a) of
this section applies to transfers of
property by gift made prior to August
6, 1997. Paragraphs (b) and (c) of this
section apply to transfers of property
by gift made after August 5, 1997, if the
gift tax return for the calendar period
in which the transfer is reported is
filed after December 3, 1999.

[T.D. 8845, 64 FR 67770, Dec. 3, 1999]
TRANSFERS

§25.2511-1 Transfers in general.

(a) The gift tax applies to a transfer
by way of gift whether the transfer is
in trust or otherwise, whether the gift
is direct or indirect, and whether the
property is real or personal, tangible or
intangible. For example, a taxable
transfer may be effected by the cre-
ation of a trust, the forgiving of a debt,
the assignment of a judgment, the as-
signment of the benefits of an insur-
ance policy, or the transfer of cash,
certificates of deposit, or Federal,
State or municipal bonds. Statutory
provisions which exempt bonds, notes,
bills and certificates of indebtedness of
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the Federal Government or its agencies
and the interest thereon from taxation
are not applicable to the gift tax, since
the gift tax is an excise tax on the
transfer, and is not a tax on the subject
of the gift.

(b) In the case of a gift by a non-
resident not a citizen of the United
States—

(1) If the gift was made on or after
January 1, 1967, by a donor who was not
an expatriate to whom section
2501(a)(2) was inapplicable on the date
of the gift by reason of section
2501(a)(3) and paragraph (a)(3) of
§25.2501-1, or

(2) If the gift was made before Janu-
ary 1, 1967, by a donor who was not en-
gaged in business in the United States
during the calendar year in which the
gift was made, the gift tax applies only
if the gift consisted of real property or
tangible personal property situated
within the United States at the time of
the transfer. See §§25.2501-1 and 25.2511-
3.

(c)(1) The gift tax also applies to gifts
indirectly made. Thus, any transaction
in which an interest in property is gra-
tuitously passed or conferred upon an-
other, regardless of the means or de-
vice employed, constitutes a gift sub-
ject to tax. See further §25.2512-8 relat-
ing to transfers for insufficient consid-
eration. However, in the case of a
transfer creating an interest in prop-
erty (within the meaning of §25.2518-
2(c)(3) and (c)(4)) made after December
31, 1976, this paragraph (c)(1) shall not
apply to the donee if, as a result of a
qualified disclaimer by the donee, the
interest passes to a different donee.
Nor shall it apply to a donor if, as a re-
sult of a qualified disclaimer by the
donee, a completed transfer of an inter-
est in property is not effected. See sec-
tion 2518 and the corresponding regula-
tions for rules relating to a qualified
disclaimer.

(2) In the case of taxable transfers
creating an interest in the person dis-
claiming made before January 1, 1977,
where the law governing the adminis-
tration of the decedent’s estate gives a
beneficiary, heir, or next-of-kin a right
completely and unqualifiedly to refuse
to accept ownership of property trans-
ferred from a decedent (whether the
transfer is effected by the decedent’s
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will or by the law of descent and dis-
tribution), a refusal to accept owner-
ship does not constitute the making of
a gift if the refusal is made within a
reasonable time after knowledge of the
existence of the transfer. The refusal
must be unequivocal and effective
under the local law. There can be no re-
fusal of ownership of property after its
acceptance. In the absence of the facts
to the contrary, if a person fails to
refuse to accept a transfer to him of
ownership of a decedent’s property
within a reasonable time after learning
of the existence of the transfer, he will
be presumed to have accepted the prop-
erty. Where the local law does not per-
mit such a refusal, any disposition by
the beneficiary, heir, or next-of-kin
whereby ownership is transferred gra-
tuitously to another constitutes the
making of a gift by the beneficiary,
heir, or next-of-kin. In any case where
a refusal is purported to relate to only
a part of the property, the determina-
tion of whether or not there has been a
complete and unqualified refusal to ac-
cept ownership will depend on all of the
facts and circumstances in each par-
ticular case, taking into account the
recognition and effectiveness of such a
purported refusal under the local law.
In illustration, if Blackacre was de-
vised to A under the decedent’s will
(which also provided that all lapsed
legacies and devises shall go to B, the
residuary beneficiary), and under the
local law A could refuse to accept own-
ership in which case title would be con-
sidered as never having passed to A,
A’s refusal to accept Blackacre within
a reasonable time of learning of the de-
vise will not constitute the making of
a gift by A to B. However, if a decedent
who owned Greenacre died intestate
with C and D as his only heirs, and
under local law the heir of a decedent
cannot, by refusal to accept, prevent
himself from becoming an owner of in-
testate property, any gratuitous dis-
position by C (by whatever term it is
known) whereby he gives up his owner-
ship of a portion of Greenacre and D
acquires the whole thereof constitutes
the making of a gift by C to D.

(3) The fourth sentence of paragraph
(c)(1) of this section is applicable for
transfers creating an interest to be dis-
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claimed made on or after December 31,
1997.

(d) If a joint income tax return is
filed by a husband and wife for a tax-
able year, the payment by one spouse
of all or part of the income tax liabil-
ity for such year is not treated as re-
sulting in a transfer that is subject to
gift tax. The same rule is applicable to
the payment of gift tax for a ‘“‘calendar
period” (as defined in §25.2502-1(c)(1))
in the case of a husband and wife who
have consented to have the gifts made
considered as made half by each of
them in accordance with the provisions
of section 2513.

(e) If a donor transfers by gift less
than his entire interest in property,
the gift tax is applicable to the interest
transferred. The tax is applicable, for
example, to the transfer of an undi-
vided half interest in property, or to
the transfer of a life estate when the
grantor retains the remainder interest,
or vice versa. However, if the donor’s
retained interest is not susceptible of
measurement on the basis of generally
accepted valuation principles, the gift
tax is applicable to the entire value of
the property subject to the gift. Thus if
a donor, aged 65 years, transfers a life
estate in property to A, aged 25 years,
with remainder to A’s issue, or in de-
fault of issue, with reversion to the
donor, the gift tax will normally be ap-
plicable to the entire value of the prop-
erty.

(f) If a donor is the owner of only a
limited interest in property, and trans-
fers his entire interest, the interest is
in every case to be valued by the rules
set forth in §§25.2512-1 through 25.2512-
7. If the interest is a remainder or re-
version or other future interest, it is to
be valued on the basis of actuarial
principles set forth in §25.2512-5, or if it
is not susceptible of valuation in that
manner, in accordance with the prin-
ciples set forth in §25.2512-1.

(9)(1) Donative intent on the part of
the transferor is not an essential ele-
ment in the application of the gift tax
to the transfer. The application of the
tax is based on the objective facts of
the transfer and the circumstances
under which it is made, rather than on
the subjective motives of the donor.
However, there are certain types of
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transfers to which the tax is not appli-
cable. It is applicable only to a transfer
of a beneficial interest in property. It
is not applicable to a transfer of bare
legal title to a trustee. A transfer by a
trustee of trust property in which he
has no beneficial interest does not con-
stitute a gift by the trustee (but such a
transfer may constitute a gift by the
creator of the trust, if until the trans-
fer he had the power to change the
beneficiaries by amending or revoking
the trust). The gift tax is not applica-
ble to a transfer for a full and adequate
consideration in money or money’s
worth, or to ordinary business trans-
actions, described in §25.2512-8.

(2) If a trustee has a beneficial inter-
est in trust property, a transfer of the
property by the trustee is not a taxable
transfer if it is made pursuant to a fi-
duciary power the exercise or nonexer-
cise of which is limited by a reasonably
fixed or ascertainable standard which
is set forth in the trust instrument. A
clearly measurable standard under
which the holder of a power is legally
accountable is such a standard for this
purpose. For instance, a power to dis-
tribute corpus for the education, sup-
port, maintenance, or health of the
beneficiary; for his reasonable support
and comfort; to enable him to maintain
his accustomed standard of living; or
to meet an emergency, would be such a
standard. However, a power to dis-
tribute corpus for the pleasure, desire,
or happiness of a beneficiary is not
such a standard. The entire context of
a provision of a trust instrument
granting a power must be considered in
determining whether the power is lim-
ited by a reasonably definite standard.
For example, if a trust instrument pro-
vides that the determination of the
trustee shall be conclusive with respect
to the exercise or nonexercise of a
power, the power is not limited by a
reasonably definite standard. However,
the fact that the governing instrument
is phrased in discretionary terms is not
in itself an indication that no such
standard exists.

(h) The following are examples of
transactions resulting in taxable gifts
and in each case it is assumed that the
transfers were not made for an ade-
quate and full consideration in money
or money’s worth:

§25.2511-1

(1) A transfer of property by a cor-
poration to B is a gift to B from the
stockholders of the corporation. If B
himself is a stockholder, the transfer is
a gift to him from the other stock-
holders but only to the extent it ex-
ceeds B’s own interest in such amount
as a shareholder. A transfer of property
by B to a corporation generally rep-
resents gifts by B to the other indi-
vidual shareholders of the corporation
to the extent of their proportionate in-
terests in the corporation. However,
there may be an exception to this rule,
such as a transfer made by an indi-
vidual to a charitable, public, political
or similar organization which may con-
stitute a gift to the organization as a
single entity, depending upon the facts
and circumstances in the particular
case.

(2) The transfer of property to B if
there is imposed upon B the obligation
of paying a commensurate annuity to C
is a gift to C.

(3) The payment of money or the
transfer of property to B in consider-
ation of B’s promise to render a service
to C is a gift to C, or to both B and C,
depending on whether the service to be
rendered to C is or is not an adequate
and full consideration in money or
money’s worth for that which is re-
ceived by B. See section 2512(b) and the
regulations thereunder.

(4) If A creates a joint bank account
for himself and B (or a similar type of
ownership by which A can regain the
entire fund without B’s consent), there
is a gift to B when B draws upon the
account for his own benefit, to the ex-
tent of the amount drawn without any
obligation to account for a part of the
proceeds to A. Similarly, if A pur-
chases a United States savings bond
registered as payable to “A or B,”
there is a gift to B when B surrenders
the bond for cash without any obliga-
tion to account for a part of the pro-
ceeds to A.

(5) If A with his own funds purchases
property and has the title conveyed to
himself and B as joint owners, with
rights of survivorship (other than a
joint ownership described in example
(4) but which rights may be defeated by
either party severing his interest,
there is a gift to B in the amount of
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half the value of the property. How-
ever, see §25.2515-1 relative to the cre-
ation of a joint tenancy (or tenancy by
the entirety) between husband and wife
in real property with rights of survi-
vorship which, unless the donor elects
otherwise is not considered as a trans-
fer includible for Federal gift tax pur-
poses at the time of the creation of the
joint tenancy. See §25.2515-2 with re-
spect to determining the extent to
which the creation of a tenancy by the
entirety constitutes a taxable gift if
the donor elects to have the creation of
the tenancy so treated. See also
§25.2523(d)-1 with respect to the mar-
ital deduction allowed in the case of
the creation of a joint tenancy or a
tenancy by the entirety.

(6) If A is possessed of a vested re-
mainder interest in property, subject
to being divested only in the event he
should fail to survive one or more indi-
viduals or the happening of some other
event, an irrevocable assignment of all
or any part of his interest would result
in a transfer includible for Federal gift
tax purposes. See especially §25.2512-5
for the valuation of an interest of this
type.

(7) If A, without retaining a power to
revoke the trust or to change the bene-
ficial interests therein, transfers prop-
erty in trust whereby B is to receive
the income for life and at his death the
trust is to terminate and the corpus is
to be returned to A, provided A sur-
vives, but if A predeceases B the corpus
is to pass to C, A has made a gift equal
to the total value of the property less
the value of his retained interest. See
§25.2512-5 for the valuation of the do-
nor’s retained interest.

(8) If the insured purchases a life in-
surance policy, or pays a premium on a
previously issued policy, the proceeds
of which are payable to a beneficiary or
beneficiaries other than his estate, and
with respect to which the insured re-
tains no reversionary interest in him-
self or his estate and no power to
revest the economic benefits in himself
or his estate or to change the bene-
ficiaries or their proportionate benefits
(or if the insured relinquishes by as-
signment, by designation of a new ben-
eficiary or otherwise, every such power
that was retained in a previously
issued policy), the insured has made a
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gift of the value of the policy, or to the
extent of the premium paid, even
though the right of the assignee or ben-
eficiary to receive the benefits is con-
ditioned upon his surviving the in-
sured. For the valuation of life insur-
ance policies see §25.2512-6.

(9) Where property held by a husband
and wife as community property is
used to purchase insurance upon the
husband’s life and a third person is
revocably designated as beneficiary
and under the State law the husband’s
death is considered to make absolute
the transfer by the wife, there is a gift
by the wife at the time of the hus-
band’s death of half the amount of the
proceeds of such insurance.

(10) If under a pension plan (pursuant
to which he has an unqualified right to
an annuity) an employee has an option
to take either a retirement annuity for
himself alone or a smaller annuity for
himself with a survivorship annuity
payable to his wife, an irrevocable elec-
tion by the employee to take the re-
duced annuity in order that an annuity
may be paid, after the employee’s
death, to his wife results in the making
of a gift. However, see section 2517 and
the regulations thereunder for the ex-
emption from gift tax of amounts at-
tributable to employers’ contributions
under qualified plans and certain other
contracts.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7150, 36 FR 22900, Dec. 2, 1971; T.D.
7238, 37 FR 28728, Dec. 29, 1972; T.D. 7296, 38
FR 34202, Dec. 12, 1973; T.D. 7910, 48 FR 40374,
Sept. 7, 1983; T.D. 8095, 51 FR 28369, Aug. 7,
1986; T.D. 8540, 59 FR 30103, June 10, 1994; T.D.
8744, 62 FR 68185, Dec. 31, 1997]

§25.2511-2 Cessation of donor’s domin-
ion and control.

(a) The gift tax is not imposed upon
the receipt of the property by the
donee, nor is it necessarily determined
by the measure of enrichment resulting
to the donee from the transfer, nor is it
conditioned upon ability to identify
the donee at the time of the transfer.
On the contrary, the tax is a primary
and personal liability of the donor, is
an excise upon his act of making the
transfer, is measured by the value of
the property passing from the donor,
and attaches regardless of the fact that
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the identity of the donee may not then
be known or ascertainable.

(b) As to any property, or part there-
of or interest therein, of which the
donor has so parted with dominion and
control as to leave in him no power to
change its disposition, whether for his
own benefit or for the benefit of an-
other, the gift is complete. But if upon
a transfer of property (whether in trust
or otherwise) the donor reserves any
power over its disposition, the gift may
be wholly incomplete, or may be par-
tially complete and partially incom-
plete, depending upon all the facts in
the particular case. Accordingly, in
every case of a transfer of property
subject to a reserved power, the terms
of the power must be examined and its
scope determined. For example, if a
donor transfers property to another in
trust to pay the income to the donor or
accumulate it in the discretion of the
trustee, and the donor retains a testa-
mentary power to appoint the remain-
der among his descendants, no portion
of the transfer is a completed gift. On
the other hand, if the donor had not re-
tained the testamentary power of ap-
pointment, but instead provided that
the remainder should go to X or his
heirs, the entire transfer would be a
completed gift. However, if the exercise
of the trustee’s power in favor of the
grantor is limited by a fixed or ascer-
tainable standard (see paragraph (g)(2)
of §25.2511-1), enforceable by or on be-
half of the grantor, then the gift is in-
complete to the extent of the ascer-
tainable value of any rights thus re-
tained by the grantor.

(c) A gift is incomplete in every in-
stance in which a donor reserves the
power to revest the beneficial title to
the property in himself. A gift is also
incomplete if and to the extent that a
reserved power gives the donor the
power to name new beneficiaries or to
change the interests of the bene-
ficiaries as between themselves unless
the power is a fiduciary power limited
by a fixed or ascertainable standard.
Thus, if an estate for life is transferred
but, by an exercise of a power, the es-
tate may be terminated or cut down by
the donor to one of less value, and
without restriction upon the extent to
which the estate may be so cut down,
the transfer constitutes an incomplete

§25.2511-2

gift. If in this example the power was
confined to the right to cut down the
estate for life to one for a term of five
years, the certainty of an estate for
not less than that term results in a gift
to that extent complete.

(d) A gift is not considered incom-
plete, however, merely because the
donor reserves the power to change the
manner or time of enjoyment. Thus,
the creation of a trust the income of
which is to be paid annually to the
donee for a period of years, the corpus
being distributable to him at the end of
the period, and the power reserved by
the donor being limited to a right to
require that, instead of the income
being so payable, it should be accumu-
lated and distributed with the corpus
to the donee at the termination of the
period, constitutes a completed gift.

(e) A donor is considered as himself
having a power if it is exercisable by
him in conjunction with any person
not having a substantial adverse inter-
est in the disposition of the transferred
property or the income therefrom. A
trustee, as such, is not a person having
an adverse interest in the disposition
of the trust property or its income.

(f) The relinquishment or termi-
nation of a power to change the bene-
ficiaries of transferred property, occur-
ring otherwise than by the death of the
donor (the statute being confined to
transfers by living donors), is regarded
as the event that completes the gift
and causes the tax to apply. For exam-
ple, if A transfers property in trust for
the benefit of B and C but reserves the
power as trustee to change the propor-
tionate interests of B and C, and if A
thereafter has another person ap-
pointed trustee in place of himself,
such later relinquishment of the power
by A to the new trustee completes the
gift of the transferred property, wheth-
er or not the new trustee has a sub-
stantial adverse interest. The receipt
of income or of other enjoyment of the
transferred property by the transferee
or by the beneficiary (other than by
the donor himself) during the interim
between the making of the initial
transfer and the relinquishment or ter-
mination of the power operates to free
such income or other enjoyment from
the power, and constitutes a gift of
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such income or of such other enjoy-
ment taxable as of the ‘‘calendar pe-
riod” (as defined in §25.2502-1(c)(1)) of
its receipt. If property is transferred in
trust to pay the income to A for life
with remainder to B, powers to dis-
tribute corpus to A, and to withhold in-
come from A for future distribution to
B, are powers to change the bene-
ficiaries of the transferred property.

(g) If a donor transfers property to
himself as trustee (or to himself and
some other person, not possessing a
substantial adverse interest, as trust-
ees), and retains no beneficial interest
in the trust property and no power over
it except fiduciary powers, the exercise
or nonexercise of which is limited by a
fixed or ascertainable standard, to
change the beneficiaries of the trans-
ferred property, the donor has made a
completed gift and the entire value of
the transferred property is subject to
the gift tax.

(h) If a donor delivers a properly in-
dorsed stock certificate to the donee or
the donee’s agent, the gift is completed
for gift tax purposes on the date of de-
livery. If the donor delivers the certifi-
cate to his bank or broker as his agent,
or to the issuing corporation or its
transfer agent, for transfer into the
name of the donee, the gift is com-
pleted on the date the stock is trans-
ferred on the books of the corporation.

(i) [Reserved]

(J) If the donor contends that a power
is of such nature as to render the gift
incomplete, and hence not subject to
the tax as of the calendar period (as de-
fined in §25.2502-1(c)(1)) of the initial
transfer, see §301.6501(c)-1(f)(5) of this
chapter.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28728, Dec. 29, 1972;
T.D. 7910, 48 FR 40374, Sept. 7, 1983; T.D. 8845,
64 FR 67771, Dec. 3, 1999]

§25.2511-3 Transfers by nonresidents
not citizens.

(a) In general. Sections 2501 and 2511
contain rules relating to the taxation
of transfers of property by gift by a
donor who is a nonresident not a cit-
izen of the United States. (See para-
graph (b) of §25.2501-1 for the definition
of the term “‘resident’ for purposes of
the gift tax.) As combined these rules
are:

26 CFR Ch. | (4-1-04 Edition)

(1) The gift tax applies only to the
transfer of real property and tangible
personal property situated in the
United States at the time of the trans-
fer if either—

(i) The gift was made on or after Jan-
uary 1, 1967, by a nonresident not a cit-
izen of the United States who was not
an expatriate to whom section
2501(a)(2) was inapplicable on the date
of the gift by reason of section
2501(a)(3) and paragraph (a)(3) of
§25.2501-1, or

(i) The gift was made before January
1, 1967, by a nonresident not a citizen of
the United States who was not engaged
in business in the United States during
the calendar year in which the gift was
made.

(2) The gift tax applies to the trans-
fer of all property (whether real or per-
sonal, tangible or intangible) situated
in the United States at the time of the
transfer if either—

(i) The gift was made on or after Jan-
uary 1, 1967, by a nonresident not a cit-
izen of the United States who was an
expatriate to whom section 2501(a)(2)
was inapplicable on the date of the gift
by reason of section 2501(a)(3) and para-
graph (a)(3) of §25.2501-1, or

(i) The gift was made before January
1, 1967, by a nonresident not a citizen of
the United States who was engaged in
business in the United States during
the calendar year in which the gift was
made.

(b) Situs of property. For purposes of
applying the gift tax to the transfer of
property owned and held by a non-
resident not a citizen of the United
States at the time of the transfer—

(1) Real property and tangible personal
property. Real property and tangible
personal property constitute property
within the United States only if they
are physically situated therein.

(2) Intangible personal property. EXx-
cept as provided otherwise in subpara-
graphs (3) and (4) of this paragraph, in-
tangible personal property constitutes
property within the United States if it
consists of a property right issued by
or enforceable against a resident of the
United States or a domestic corpora-
tion (public or private), irrespective of
where the written evidence of the prop-
erty is physically located at the time
of the transfer.
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(3) Shares of stock. Irrespective of
where the stock certificates are phys-
ically located at the time of the trans-
fer—

(i) Shares of stock issued by a domes-
tic corporation constitute property
within the United States, and

(if) Shares of stock issued by a cor-
poration which is not a domestic cor-
poration constitute property situated
outside the United States.

(4) Debt obligations. (i) In the case of
gifts made on or after January 1, 1967,
a debt obligation, including a bank de-
posit, the primary obligor of which is a
United States person (as defined in sec-
tion 7701(a)(30)), the United States, a
State, or any political subdivision
thereof, the District of Columbia, or
any agency or instumentality of any
such government constitutes property
situated within the United States. This
subdivision applies—

(@) In the case of a debt obligation of
a domestic corporation, whether or not
any interest on the obligation would be
treated under section 862(a)(1) as in-
come from sources without the United
States by reason of section 861(a)(1)(B)
(relating to interest received from a
domestic corporation less than 20 per-
cent of whose gross income for a 3-year
period was derived from sources within
the United States) and the regulations
thereunder;

(b) In the case of an amount de-
scribed in section 861(c) (relating to
certain bank deposits, withdrawable
accounts, and amounts held by an in-
surance company under an agreement
to pay interest), whether or not any in-
terest thereon would be treated under
section 862(a)(1) as income from
sources without the United States by
reason of section 861(a)(1)(A) (relating
to interest on amounts described in
section 861(c) which is not effectively
connected with the conduct of a trade
or business within the United States)
and the regulations thereunder;

(c) In the case of a deposit with a do-
mestic corporation or domestic part-
nership, whether or not the deposit is
with a foreign branch thereof engaged
in the commercial banking business;
and

(d) Irrespective of where the written
evidence of the debt obligation is phys-
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ically located at the time of the trans-
fer.

For purposes of this subdivision, a debt
obligation on which there are two or
more primary obligors shall be appor-
tioned among such obligors, taking
into account to the extent appropriate
under all the facts and circumstances
any choate or inchoate rights of con-
tribution existing among such obligors
with respect to the indebtedness. The
term ‘‘agency or instrumentality’’, as
used in this subdivision, does not in-
clude a possession of the United States
or an agency or instrumentality of a
possession.

(if) In the case of gifts made on or
after January 1, 1967, a debt obligation,
including a bank deposit, not deemed
under subdivision (i) of this subpara-
graph to be situated within the United
States, constitutes property situated
outside the United States.

(iii) In the case of gifts made before
January 1, 1967, a debt obligation the
written evidence of which is treated as
being the property itself constitutes
property situated within the United
States if the written evidence of the
obligation is physically located in the
United States at the time of the trans-
fer, irrespective of who is the primary
obligor on the debt. If the written evi-
dence of the obligation is physically lo-
cated outside the United States, the
debt obligation constitutes property
situated outside the United States.

(iv) Currency is not a debt obligation
for purposes of this subparagraph.

[T.D. 7296, 38 FR 34202, Dec. 12, 1973]
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ACTUARIAL TABLES APPLICABLE BEFORE MAY
1, 1999

§25.2512-5A Valuation of annuities, unitrust
interests, interests for life or term of years,
and remainder or reversionary interests trans-
ferred before May 1, 1999.

[T.D. 8819, 64 FR 23223, Apr. 30, 1999, as
amended by T.D. 8886, 65 FR 36940, June 12,
2000]

§25.2512-1 Valuation of property; in
general.

Section 2512 provides that if a gift is
made in property, its value at the date
of the gift shall be considered the
amount of the gift. The value of the
property is the price at which such
property would change hands between
a willing buyer and a willing seller,
neither being under any compulsion to
buy or to sell, and both having reason-
able knowledge of relevant facts. The
value of a particular item of property
is not the price that a forced sale of the
property would produce. Nor is the fair
market value of an item of property
the sale price in a market other than
that in which such item is most com-
monly sold to the public, taking into
account the location of the item wher-
ever appropriate. Thus, in the case of
an item of property made the subject of
a gift, which is generally obtained by
the public in the retail market, the fair
market value of such an item of prop-
erty is the price at which the item or
a comparable item would be sold at re-
tail. For example, the value of an auto-
mobile (an article generally obtained
by the public in the retail market)
which is the subject of a gift, is the
price for which an automobile of the
same or approximately the same de-
scription, make, model, age, condition,
etc., could be purchased by a member
of the general public and not the price
for which the particular automobile of
the donor would be purchased by a
dealer in used automobiles. Examples
of items of property which are gen-
erally sold to the public at retail may
be found in §25.2512-6. The value is gen-
erally to be determined by ascertaining
as a basis the fair market value at the
time of the gift of each unit of the
property. For example, in the case of
shares of stocks or bonds, such unit of
property is generally a share or a bond.
Property shall not be returned at the
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value at which it is assessed for local
tax purposes unless that value rep-
resents the fair market value thereof
on the date of the gift. All relevant
facts and elements of value as of the
time of the gift shall be considered.
Where the subject of a gift is an inter-
est in a business, the value of items of
property in the inventory of the busi-
ness generally should be reflected in
the value of the business. For valu-
ation of interests in businesses, see
§25.2512-3. See §25.2512-2 and §§25.2512-4
through 25.2512-6 for further informa-
tion concerning the valuation of other
particular kinds of property. See
§25.2702-6 for an adjustment to the
total amount of an individual’s taxable
gifts where the individual’s current
taxable gifts include the transfer of
certain interests in trust that were
previously valued under the provisions
of section 2702.

[T.D. 6826, 30 FR 7709, June 15, 1965; as
amended by T.D. 8395, 57 FR 4254, Feb. 4, 1992]

§25.2512-2 Stocks and bonds.

(a) In general. The value of stocks and
bonds is the fair market value per
share or bond on the date of the gift.

(b) Based on selling prices. (1) In gen-
eral, if there is a market for stocks or
bonds, on a stock exchange, in an over-
the-counter market or otherwise, the
mean between the highest and lowest
quoted selling prices on the date of the
gift is the fair market value per share
or bond. If there were no sales on the
date of the gift but there were sales on
dates within a reasonable period both
before and after the date of the gift,
the fair market value is determined by
taking a weighted average of the
means between the highest and lowest
sales on the nearest date before and the
nearest date after the date of the gift.
The average is to be weighted inversely
by the respective numbers of trading
days between the selling dates and the
date of the gift. If the stocks or bonds
are listed on more than one exchange,
the records of the exchange where the
stocks or bonds are principally dealt in
should be employed if such records are
available in a generally available list-
ing or publication of general circula-
tion. In the event that such records are
not so available and such stocks or
bonds are listed on a composite listing
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of combined exchanges available in a
generally available listing or publica-
tion of general circulation, the records
of such combined exchanges should be
employed. In valuing listed securities,
the donor should be careful to consult
accurate records to obtain values as of
the date of the gift. If quotations of un-
listed securities are obtained from bro-
kers, or evidence as to their sale is ob-
tained from the officers of the issuing
companies, copies of letters furnishing
such quotations or evidence of sale
should be attached to the return.

(2) If it is established with respect to
bonds for which there is a market on a
stock exchange, that the highest and
lowest selling prices are not available
for the date of the gift in a generally
available listing or publication of gen-
eral circulation but that closing prices
are so available, the fair market value
per bond is the mean between the
quoted closing selling price on the date
of the gift and the quoted closing sell-
ing price on the trading day before the
date of the gift. If there were no sales
on the trading day before the date of
the gift but there were sales on dates
within a reasonable period before the
date of the gift, the fair market value
is determined by taking a weighted av-
erage of the quoted closing selling
prices on the date of the gift and the
nearest date before the date of the gift.
The closing selling price for the date of
the gift is to be weighted by the respec-
tive number of trading days between
the previous selling date and the date
of the gift. If there were no sales with-
in a reasonable period before the date
of the gift but there were sales on the
date of the gift, the fair market value
is the closing selling price on the date
of the gift. If there were no sales on the
date of the gift but there were sales
within a reasonable period both before
and after the date of the gift, the fair
market value is determined by taking
a weighted average of the quoted clos-
ing selling prices on the nearest date
before and the nearest date after the
date of the gift. The average is to be
weighed inversely by the respective
numbers of trading days between the
selling dates and the date of the gift. If
the bonds are listed on more than one
exchange, the records of the exchange
where the bonds are principally dealt
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in should be employed. In valuing list-
ed securities, the donor should be care-
ful to consult accurate records to ob-
tain values as of the date of the gift.

(3) The application of this paragraph
may be illustrated by the following ex-
amples:

Example (1). Assume that sales of stock
nearest the date of the gift (Friday, June 15)
occurred two trading days before (Wednes-
day, June 13) and three trading days after
(Wednesday, June 20) and on these days the
mean sale prices per share were $10 and $15,
respectively. The price of $12 is taken as rep-
resenting the fair market value of a share of
stock as of the date of the gift

[(3x10)+(2x15)]/5

Example (2). Assume the same facts as in
example 1 except that the mean sale prices
per share on June 13 and June 20 were $15 and
$10 respectively. The price of $13 is taken as
representing the fair market value of a share
of stock as of the date of the gift

[(3x15)+(2x10)]/5

Example (3). Assume that on the date of the
gift (Tuesday, April 3, 1973) the closing sell-
ing price of certain listed bonds was $25 per
bond and that the highest and lowest selling
prices are not available in a generally avail-
able listing or publication of general circula-
tion for that date. Assume further, that the
closing selling price of such bonds was $21
per bond on the day before the date of the
gift (Monday, April 2, 1973). Thus, under
paragraph (b)(2) of this section, the price of
$23 is taken as representing the fair market
value per bond as of the date of the gift

[(25+21)]/2

Example (4). Assume the same facts as in
example 3 except that there were no sales on
the day before the date of the gift. Assume
further, that there were sales on Thursday,
March 29, 1973, and that the closing selling
price on that day was $23. The price of $24.50
is taken as representing the fair market
value per bond as of the date of the gift

[(1x23)+(3%25)]/4

Example (5). Assume that no bonds were
traded on the date of the gift (Friday, April
20). Assume further, that sales of bonds near-
est the date of the gift occurred two trading
days before (Wednesday, April 18) and three
trading days after (Wednesday, April 25) the
date of the gift and that on these two days
the closing selling prices per bond were $29
and $22, respectively. The highest and lowest
selling prices are not available for these
dates in a generally available listing or pub-
lication of general circulation. Thus, under
paragraph (b)(2) of this section the price of
$26.20 is taken as representing the fair mar-
ket value of a bond as of the date of the gift

[(3x29)+(2x22)]/5
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(c) Based on bid and asked prices. If
the provisions of paragraph (b) of this
section are inapplicable because actual
sales are not available during reason-
able period beginning before and end-
ing after the date of the gift, the fair
market value may be determined by
taking the mean between the bona fide
bid and asked prices on the date of the
gift, or if none, by taking a weighted
average of the means between the bona
fide bid and asked prices on the nearest
trading date before and the nearest
trading date after the date of the gift,
if both such nearest dates are within a
reasonable period. The average is to be
determined in the manner described in
paragraph (b) of this section.

(d) Where selling prices and bid and
asked prices are not available for dates
both before and after the date of gift. If
the provisions of paragraphs (b) and (c)
of this section are inapplicable because
no actual sale prices or quoted bona
fide bid and asked prices are available
on a date within a reasonable period
before the date of the gift, but such
prices are available on a date within a
reasonable period after the date of the
gift, or vice versa, then the mean be-
tween the highest and lowest available
sale prices or bid and asked prices may
be taken as the value.

(e) Where selling prices or bid and
asked prices do not represent fair market
value. In cases in which it is estab-
lished that the value per bond or share
of any security determined on the basis
of the selling or bid and asked prices as
provided under paragraphs (b), (c), and
(d) of this section does not represent
the fair market value thereof, then
some reasonable modification of the
value determined on that basis or other
relevant facts and elements of value
shall be considered in determining fair
market value. Where sales at or near
the date of the gift are few or of a spo-
radic nature, such sales alone may not
indicate fair market value. In certain
exceptional cases, the size of the block
of securities made the subject of each
separate gift in relation to the number
of shares changing hands in sales may
be relevant in determining whether
selling prices reflect the fair market
value of the block of stock to be val-
ued. If the donor can show that the
block of stock to be valued, with ref-
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erence to each separate gift, is so large
in relation to the actual sales on the
existing market that it could not be
liquidated in a reasonable time without
depressing the market, the price at
which the block could be sold as such
outside the usual market, as through
an underwriter, may be a more accu-
rate indication of value than market
quotations. Complete data in support
of any allowance claimed due to the
size of the block of stock being valued
should be submitted with the return.
On the other hand, if the block of stock
to be valued represents a controlling
interest, either actual or effective, in a
going business, the price at which
other lots change hands may have lit-
tle relation to its true value.

() Where selling prices or bid and asked
prices are unavailable. If the provisions
of paragraphs (b), (c), and (d) of this
section are inapplicable because actual
sale prices and bona fide bid and asked
prices are lacking, then the fair mar-
ket value is to be determined by taking
the following factors into consider-
ation:

(1) In the case of corporate or other
bonds, the soundness of the security,
the interest yield, the date of matu-
rity, and other relevant factors; and

(2) In the case of shares of stock, the
company’s net worth, prospective earn-
ing power and dividend-paying capac-
ity, and other relevant factors.

Some of the ‘“‘other relevant factors”
referred to in subparagraphs (1) and (2)
of this paragraph are: The goodwill of
the business; the economic outlook in
the particular industry; the company’s
position in the industry and its man-
agement; the degree of control of the
business represented by the block of
stock to be valued; and the values of
securities of corporations engaged in
the same or similar lines of business
which are listed on a stock exchange.
However, the weight to be accorded
such comparisons or any other evi-
dentiary factors considered in the de-
termination of a value depends upon
the facts of each case. Complete finan-
cial and other data upon which the
valuation is based should be submitted
with the return, including copies of re-
ports of any examinations of the com-
pany made by accountants, engineers,
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or any technical experts as of or near
the date of the gift.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958; 25 FR
14021, Dec. 31, 1960, as amended by T.D. 7327,
39 FR 35355, Oct. 1, 1974; T.D. 7432, 41 FR
38769, Sept. 13, 1976]

§25.2512-3 Valuation of
businesses.

(a) Care should be taken to arrive at
an accurate valuation of any interest
in a business which the donor transfers
without an adequate and full consider-
ation in money or money’s worth. The
fair market value of any interest in a
business, whether a partnership or a
proprietorship, is the net amount
which a willing purchaser, whether an
individual or a corporation, would pay
for the interest to a willing seller, nei-
ther being under any compulsion to
buy or to sell and both having reason-
able knowledge of the relevant facts.
The net value is determined on the
basis of all relevant factors including—

(1) A fair appraisal as of the date of
the gift of all the assets of the busi-
ness, tangible and intangible, including
good will;

(2) The demonstrated earning capac-
ity of the business; and

(3) The other factors set forth in
paragraph (f) of §25.2512-2 relating to
the valuation of corporate stock, to the
extent applicable.

Special attention should be given to
determining an adequate value of the
good will of the business. Complete fi-
nancial and other data upon which the
valuation is based should be submitted
with the return, including copies of re-
ports of examinations of the business
made by accountants, engineers, or any
technical experts as of or near the date
of the gift.
(b) [Reserved]

§25.2512-4 Valuation of notes.

The fair market value of notes, se-
cured or unsecured, is presumed to be
the amount of unpaid principal, plus
accrued interest to the date of the gift,
unless the donor establishes a lower
value. Unless returned at face value,
plus accrued interest, it must be shown
by satisfactory evidence that the note
is worth less than the unpaid amount
(because of the interest rate, or date of
maturity, or other cause), or that the

interest in
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note is uncollectible in part (by reason
of the insolvency of the party or par-
ties liable, or for other cause), and that
the property, if any, pledged or mort-
gaged as security is insufficient to sat-
isfy it.

§25.2512-5 Valuation of annuities,
unitrust interests, interests for life
or term of years, and remainder or
reversionary interests.

(@) In general. Except as otherwise
provided in paragraph (b) of this sec-
tion and §25.7520-3(b), the fair market
value of annuities, unitrust interests,
life estates, terms of years, remainders,
and reversions transferred by gift is
the present value of the interests de-
termined under paragraph (d) of this
section. Section 20.2031-7 of this chap-
ter (Estate Tax Regulations) and re-
lated sections provide tables with
standard actuarial factors and exam-
ples that illustrate how to use the ta-
bles to compute the present value of
ordinary annuity, life, and remainder
interests in property. These sections
also refer to standard and special actu-
arial factors that may be necessary to
compute the present value of similar
interests in more unusual fact situa-
tions. These factors and examples are
also generally applicable for gift tax
purposes in computing the values of
taxable gifts.

(b) Commercial annuities and insurance
contracts. The value of life insurance
contracts and contracts for the pay-
ment of annuities issued by companies
regularly engaged in their sale is deter-
mined under §25.2512-6.

(c) Actuarial valuations. The present
value of annuities, unitrust interests,
life estates, terms of years, remainders,
and reversions transferred by gift after
April 30, 1999, is determined under
paragraph (d) of this section. The
present value of annuities, unitrust in-
terests, life estates, terms of years, re-
mainders, and reversions transferred
by gift before May 1, 1999, is deter-
mined under the following sections:

Transfers Applicable

After Before regulations
01-01-52 | 25.2512-5A(a)
12-31-51 ... 01-01-71 | 25.2512-5A(b)
12-31-70 12-01-83 | 25.2512-5A(c)
11-30-83 ... 05-01-89 | 25.2512-5A(d)
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Transfers Applicable
After Before regulations
04-30-89 ....ccceoeviiinn 05-01-99 | 25.2512-5A(e)

(d) Actuarial valuations after April 30,
1999—(1) In general. Except as otherwise
provided in paragraph (b) of this sec-
tion and §25.7520-3(b) (relating to ex-
ceptions to the use of prescribed tables
under certain circumstances), if the
valuation date for the gift is after
April 30, 1999, the fair market value of
annuities, life estates, terms of years,
remainders, and reversions transferred
after April 30, 1999, is the present value
of such interests determined under
paragraph (d)(2) of this section and by
use of standard or special section 7520
actuarial factors. These factors are de-
rived by using the appropriate section
7520 interest rate and, if applicable, the
mortality component for the valuation
date of the interest that is being val-
ued. See §§25.7520-1 through 25.7520-4.
The fair market value of a qualified an-
nuity interest described in section
2702(b)(1) and a qualified unitrust inter-
est described in section 2702(b)(2) is the
present value of such interests deter-
mined under §25.7520-1(c).

(2) Specific interests. When the donor
transfers property in trust or otherwise
and retains an interest therein, gen-
erally, the value of the gift is the value
of the property transferred less the
value of the donor’s retained interest.
However, if the donor transfers prop-
erty after October 8, 1990, to or for the
benefit of a member of the donor’s fam-
ily, the value of the gift is the value of
the property transferred less the value
of the donor’s retained interest as de-
termined under section 2702. If the
donor assigns or relinquishes an annu-
ity, life estate, remainder, or reversion
that the donor holds by virtue of a
transfer previously made by the donor
or another, the value of the gift is the
value of the interest transferred. How-
ever, see section 2519 for a special rule
in the case of the assignment of an in-
come interest by a person who received
the interest from a spouse.

(i) Charitable remainder trusts. The
fair market value of a remainder inter-
est in a pooled income fund, as defined
in §1.642(c)-5 of this chapter, is its
value determined under §1.642(c)-6(e) of
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this chapter (see §1.642(c)-6A for cer-
tain prior periods). The fair market
value of a remainder interest in a char-
itable remainder annuity trust, as de-
scribed in §1.664-2(a) of this chapter, is
its present value determined under
§1.664-2(c) of this chapter. The fair
market value of a remainder interest
in a charitable remainder unitrust, as
defined in §1.664-3 of this chapter, is its
present value determined under §1.664-
4(e) of this chapter. The fair market
value of a life interest or term for
years in a charitable remainder
unitrust is the fair market value of the
property as of the date of transfer less
the fair market value of the remainder

interest, determined under §1.664-
4(e)(4) and (5) of this chapter.
(if) Ordinary remainder and rever-

sionary interests. If the interest to be
valued is to take effect after a definite
number of years or after the death of
one individual, the present value of the
interest is computed by multiplying
the value of the property by the appro-
priate remainder interest actuarial fac-
tor (that corresponds to the applicable
section 7520 interest rate and remain-
der interest period) in Table B (for a
term certain) or the appropriate Table
S (for one measuring life), as the case
may be. Table B is contained in
§20.2031-7(d)(6) of this chapter and
Table S (for one measuring life when
the valuation date is after April 30,
1999) is included in §20.2031-7(d)(7) of
this chapter and Internal Revenue
Service Publication 1457. See §20.2031-
7A(e)(4) of this chapter containing
Table S and Life Table 80CNSMT for
valuation of interests after April 30,
1989, and before May 1, 1999. For infor-
mation about obtaining actuarial fac-
tors for other types of remainder inter-
ests, see paragraph (d)(4) of this sec-
tion.

(iii) Ordinary term-of-years and life in-
terests. If the interest to be valued is
the right of a person to receive the in-
come of certain property, or to use cer-
tain nonincome-producing property, for
a term of years or for the life of one in-
dividual, the present value of the inter-
est is computed by multiplying the
value of the property by the appro-
priate term-of-years or life interest ac-
tuarial factor (that corresponds to the
applicable section 7520 interest rate
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and term-of-years or life interest pe-
riod). Internal Revenue Service Publi-
cation 1457 includes actuarial factors
for an interest for a term of years in
Table B and for the life of one indi-
vidual in Table S (for one measuring
life when the valuation date is after
April 30, 1999). However, term-of-years
and life interest actuarial factors are
not included in Table B in §20.2031-
7(d)(6) or Table S in §20.2031-7(d)(7) (or
in §20.2031-7A(e)(4)) of this chapter. If
Internal Revenue Service Publication
1457 (or any other reliable source of
term-of-years and life interest actu-
arial factors) is not conveniently avail-
able, an actuarial factor for the inter-
est may be derived mathematically.
This actuarial factor may be derived by
subtracting the correlative remainder
factor (that corresponds to the applica-
ble section 7520 interest rate) in Table
B (for a term of years) in §20.2031-
7(d)(6) of this chapter or in Table S (for
the life of one individual) in §20.2031-
7(d)(7) of this chapter, as the case may
be, from 1.000000. For information
about obtaining actuarial factors for
other types of term-of-years and life in-
terests, see paragraph (d)(4) of this sec-
tion.

(iv) Annuities. (A) If the interest to be
valued is the right of a person to re-
ceive an annuity that is payable at the
end of each year for a term of years or
for the life of one individual, the
present value of the interest is com-
puted by multiplying the aggregate
amount payable annually by the appro-
priate annuity actuarial factor (that
corresponds to the applicable section
7520 interest rate and annuity period).
Internal Revenue Service Publication
1457 includes actuarial factors in Table
B (for an annuity payable for a term of
years) and in Table S (for an annuity
payable for the life of one individual
when the valuation date is after April
30, 1999). However, annuity actuarial
factors are not included in Table B in
§20.2031-7(d)(6) of this chapter or Table
S in §20.2031-7(d)(7) (or in §20.2031-
7A(e)(4)) of this chapter. If Internal
Revenue Service Publication 1457 (or
any other reliable source of annuity ac-
tuarial factors) is not conveniently
available, an annuity factor for a term
of years or for one life may be derived
mathematically. This annuity factor
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may be derived by subtracting the ap-
plicable remainder factor (that cor-
responds to the applicable section 7520
interest rate and annuity period) in
Table B (in the case of a term-of-years
annuity) in §20.2031-7(d)(6) of this chap-
ter or in Table S (in the case of a one-
life annuity) in §20.2031-7(d)(7) of this
chapter, as the case may be, from
1.000000 and then dividing the result by
the applicable section 7520 interest rate
expressed as a decimal number. See
§20.2031-7(d)(2)(iv) of this chapter for an
example that illustrates the computa-
tion of the present value of an annuity.
(B) If the annuity is payable at the
end of semiannual, quarterly, monthly,
or weekly periods, the product ob-
tained by multiplying the annuity fac-
tor by the aggregate amount payable
annually is then multiplied by the ap-
plicable adjustment factor set forth in
Table K in §20.2031-7(d)(6) of this chap-
ter at the appropriate interest rate
component for payments made at the
end of the specified periods. The provi-
sions of this paragraph (d)(2)(iv)(B) are
illustrated by the following example:

Example. In July, the donor agreed to pay
the annuitant the sum of $10,000 per year,
payable in equal semiannual installments at
the end of each period. The semiannual in-
stallments are to be made on each December
31st and June 30th. The annuity is payable
until the annuitant’s death. On the date of
the agreement, the annuitant is 68 years and
5 months old. The donee annuitant’s age is
treated as 68 for purposes of computing the
present value of the annuity. The section
7520 rate on the date of the agreement is 10.6
percent. Under Table S in §20.2031-7(d)(7) of
this chapter, the factor at 10.6 percent for de-
termining the present value of a remainder
interest payable at the death of an indi-
vidual aged 68 is .29691. Converting the re-
mainder factor to an annuity factor, as de-
scribed above, the annuity factor for deter-
mining the present value of an annuity
transferred to an individual age 68 is 6.6329
(1.00000 minus .29691 divided by .106). The ad-
justment factor from Table K in §20.2031-
7(d)(6) of this chapter in the column for pay-
ments made at the end of each semiannual
period at the rate of 10.6 percent is 1.0258.
The aggregate annual amount of the annu-
ity, $10,000, is multiplied by the factor 6.6329
and the product multiplied by 1.0258. The
present value of the donee’s annuity is,
therefore, $68,040.29 ($10,000 x 6.6329 x 1.0258).

(C) If an annuity is payable at the be-
ginning of annual, semiannual, quar-
terly, monthly, or weekly periods for a
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term of years, the value of the annuity
is computed by multiplying the aggre-
gate amount payable annually by the
annuity factor described in paragraph
@@ (iv)(A) of this section; and the
product so obtained is then multiplied
by the adjustment factor in Table J in
§20.2031-7(d)(6) of this chapter at the
appropriate interest rate component
for payments made at the beginning of
specified periods. If an annuity is pay-
able at the beginning of annual, semi-
annual, quarterly, monthly, or weekly
periods for one or more lives, the value
of the annuity is the sum of the first
payment plus the present value of a
similar annuity, the first payment of
which is not to be made until the end
of the payment period, determined as
provided in paragraph (d)(2)(iv)(B) of
this section.

(v) Annuity and unitrust interests for a
term of years or until the prior death of
an individual—(A) Annuity interests. The
present value of an annuity interest
that is payable until the earlier to
occur of the lapse of a specific number
of years or the death of an individual
may be computed with values from the

(1.0000-.21669) — (.392624 x (71357/85537) x (1.00000 —.34762))
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tables in §20.2031-7(d)(6) and (d)(7) of
this chapter as described in the fol-
lowing example:

Example. The donor transfers $100,000 into a
trust and retains the right to receive an an-
nuity from the trust in the amount of $6,000
per year, payable in equal semiannual in-
stallments at the end of each period. The
semiannual installments are to be made on
each June 30th and December 31st. The annu-
ity is payable for 10 years or until the do-
nor’s prior death. At the time of the transfer,
the donor is 59 years and 6 months old. The
donor’s age is taken as 60 for purposes of
computing the present value of the retained
annuity. The section 7520 rate for the month
in which the transfer occurred is 9.8 percent.
The present value of the donor’s retained in-
terest is $35,709.13, determined as follows:

TABLE S value at 9.8 percent, age

B0 it .21669
TABLE S value at 9.8 percent, ag

TO e .34762
TABLE 90CM value at age 70 ... 71357
TABLE 90CM value at age 60 .85537
TABLE B value at 9.8 percent, 10

VEAIS oiiiiiiiiiieiiiee et 392624
TABLE K value at 9.8 percent ........ 1.0239

Factor for donor’s retained interest at 9.8
percent:

=5.8126

.098

Present value of donor’s retained interest:
($6,000 x 5.8126 x 1.0239)...$35,709.13

(B) Unitrust interests. The present
value of a unitrust interest that is pay-
able until the earlier to occur of the
lapse of a specific number of years or
the death of an individual may be com-
puted with values from the tables in
8§1.664-4(e)(6) and (e)(7) and §20.2031-
7(d)(7) of this chapter as described in
the following example:

Example. The donor who, as of the nearest
birthday, is 60 years old, transfers $100,000 to
a unitrust on January 1st. The trust instru-
ment requires that each year the trust pay
to the donor, in equal semiannual install-
ments on June 30th and December 31st, 6 per-
cent of the fair market value of the trust as-
sets, valued as of January 1st each year, for
10 years or until the prior death of the donor.
The section 7520 rate for the January in
which the transfer occurred is 9.8 percent.
Under Table F(9.8) in §1.664-4(e)(6) of this

chapter, the appropriate adjustment factor is
.932539 for semiannual payments payable at
the end of the semiannual period. The ad-
justed payout rate is 5.595 percent (6% x
.932539). The present value of the donor’s re-
tained interest is $40,848.00 determined as fol-
lows:

TABLE U(1) value at 5.6 percent,

A0E 60 ... .35375
TABLE U(1) value at 5.6 percent,

A0e 70 ..ot 49342
TABLE 90CM value at age 70 .......... 71357
TABLE 90CM value at age 60 .......... 85537
TABLE D value at 5.6 percent, 10

VEAIS ouiiiiiieeieee ettt .561979

Factor for donor’s retained interest at 5.6
percent:

(1.000000 — .35375) — (.561979 x (71357/85537) x
(1.000000 — .49342)) = .40876

TABLE U(1) value at 5.4 percent,

A0E 60 .. .36542
TABLE U(1) value at 5.4 percent,

A0 70 o .50473
TABLE 90CM value at age 70 .......... 71357
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TABLE 90CM value at age 60 .......... 85537
TABLE D value at 5.4 percent, 10
YEAIS .oiviiiiiiiiiiieii e .573999

(1.000000—-.36542) — (.573999 x (71357/85537) x (1.000000—.50473)) =
Difference (.40876-.39742). . .

Interpolation adjustment:

5.595%—-54% X
0.2% 01134
x = .01106
Factor at 5.4 percent, age 60 ........... 39742
Plus: Interpolation adjustment ...... 01106
Interpolated Factor ........................ 40848

Present value of donor’s retained interest:
($100,000 x .40848).......... $40,848.00

(3) Transitional rule. If the valuation
date of a transfer of property by gift is
after April 30, 1999, and before July 1,
1999, the fair market value of the inter-
est transferred is determined by use of
the section 7520 interest rate for the
month in which the valuation date oc-
curs (see 8§825.7520-1(b) and 25.7520-
2(a)(2)) and the appropriate actuarial
tables under either paragraph (d)(2) of
this section or §25.2512-5A(e), at the op-
tion of the donor. However, with re-
spect to each individual transaction
and with respect to all transfers occur-
ring on the valuation date, the donor
must use the same actuarial tables (for
example, gift and income tax chari-
table deductions with respect to the
same transfer must be determined
based on the same tables, and all trans-
fers made on the same date must be
valued based on the same tables).

(4) Publications and actuarial computa-
tions by the Internal Revenue Service.
Many standard actuarial factors not
included in §§20.2031-7(d)(6) or (d)(7) of
this chapter are included in Internal
Revenue Service Publication 1457,
“Actuarial Values, Book Aleph,” (7-
1999). Internal Revenue Service Publi-
cation 1457 also includes examples that
illustrate how to compute many spe-
cial factors for more unusual situa-

§25.2512-6

Factor for donor’s retained interest at 5.4
percent:

39742
01134

tions. A copy of this publication is
available for purchase from the Super-
intendent of Documents, United States
Government Printing Office, Wash-
ington, DC 20402. See §25.2512-5A for
publications containing actuarial fac-
tors for valuing interests for which the
valuation date is before May 1, 1999. If
a special factor is required in the case
of a completed gift, the Service may
furnish the factor to the donor upon a
request for a ruling. The request for a
ruling must be accompanied by a reci-
tation of the facts including a state-
ment of the date of birth for each
measuring life, the date of the gift, any
other applicable dates, and a copy of
the will, trust, or other relevant docu-
ments. A request for a ruling must
comply with the instructions for re-
questing a ruling published periodi-
cally in the Internal Revenue Bulletin
(see §§601.201 and 601.601(d)(2)(ii)(b) of
this chapter) and include payment of
the required user fee.

(e) Effective dates. This section ap-
plies after April 30, 1999.

[T.D. 8540, 59 FR 30174, June 10, 1994, as
amended by T.D. 8819, 64 FR 23224, Apr. 30,
1999; T.D. 8886, 65 FR 36940, June 12, 2000; 65
FR 39470, June 26, 2000; 65 FR 58222, Sept. 28,
2000]

§25.2512-6 Valuation of certain life in-
surance and annuity contracts;
valuation of shares in an open-end
investment company.

(a) Valuation of certain life insurance
and annuity contracts. The value of a
life insurance contract or of a contract
for the payment of an annuity issued
by a company regularly engaged in the
selling of contracts of that character is
established through the sale of the par-
ticular contract by the company, or
through the sale by the company of
comparable contracts. As valuation of
an insurance policy through sale of
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comparable contracts is not readily as-
certainable when the gift is of a con-
tract which has been in force for some
time and on which further premium
payments are to be made, the value
may be approximated by adding to the
interpolated terminal reserve at the
date of the gift the proportionate part
of the gross premium last paid before
the date of the gift which covers the
period extending beyond that date. If,
however, because of the unusual nature
of the contract such approximation is
not reasonably close to the full value,
this method may not be used. The fol-
lowing examples, so far as relating to
life insurance contracts, are of gifts of
such contracts on which there are no
accrued dividends or outstanding in-
debtedness.

Example (1). A donor purchases from a life
insurance company for the benefit of another
a life insurance contract or a contract for
the payment of an annuity. The value of the
gift is the cost of the contract.

Example (2). An annuitant purchased from
a life insurance company a single payment
annuity contract by the terms of which he
was entitled to receive payments of $1,200 an-
nually for the duration of his life. Five years
subsequent to such purchase, and when of
the age of 50 years, he gratuitously assigns
the contract. The value of the gift is the
amount which the company would charge for
an annuity contract providing for the pay-
ment of $1,200 annually for the life of a per-
son 50 years of age.

Example (3). A donor owning a life insur-
ance policy on which no further payments
are to be made to the company (e.g., a single
premium policy or paid-up policy) makes a
gift of the contract. The value of the gift is
the amount which the company would
charge for a single premium contract of the
same specified amount on the life of a person
of the age of the insured.

Example (4). A gift is made four months
after the last premium due date of an ordi-
nary life insurance policy issued nine years
and four months prior to the gift thereof by
the insured, who was 35 years of age at date
of issue. The gross annual premium is $2,811.
The computation follows:

Terminal reserve at end of tenth year ... ... $14,601.00
Terminal reserve at end of ninth year ... . 12,965.00
INCrease ........cccoeeveiiicicnccccecc 1,636.00
One-third of such increase (the gift having been
made four months following the last preceding
premium due date), iS ......ccevvererireiereiirinne 545.33
Terminal reserve at end of ninth year 12,965.00
Interpolated terminal reserve at date of gift 13,510.33
Two-thirds of gross premium ($2,811) 1,874.00
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Value of the gift ......cooeeeeiiiies 15,384.33

Example (5). A donor purchases from a life
insurance company for $15,198, a joint and
survivor annuity contract which provides for
the payment of $60 a month to the donor dur-
ing his lifetime, and then to his sister for
such time as she may survive him. The pre-
mium which would have been charged by the
company for an annuity of $60 monthly pay-
able during the life of the donor alone is
$10,690. The value of the gift is $4,508 ($15,198
less $10,690).

(b) Valuation of shares in an open-end
investment company. (1) The fair market
value of a share in an open-end invest-
ment company (commonly known as a
“mutual fund”) is the public redemp-
tion price of a share. In the absence of
an affirmative showing of the public re-
demption price in effect at the time of
the gift, the last public redemption
price quoted by the company for the
date of the gift shall be presumed to be
the applicable public redemption price.
If there is no public redemption price
quoted by the company for the date of
the gift (e.g., the date of the gift is a
Saturday, Sunday, or holiday), the fair
market value of the mutual fund share
is the last public redemption price
quoted by the company for the first
day preceding the date of the gift for
which there is a quotation. As used in
this paragraph the term ‘“‘open-end in-
vestment company’ includes only a
company which on the date of the gift
was engaged in offering its shares to
the public in the capacity of an open-
end investment company.

(2) The provisions of this paragraph
shall apply with respect to gifts made
after December 31, 1954.

[T.D. 6680, 28 FR 10872, Oct. 10, 1963, as
amended by T.D. 7319, 39 FR 26723, July 23,
1974]

§25.2512-7 Effect of excise tax.

If jewelry, furs or other property, the
purchase of which is subject to an ex-
cise tax, is purchased at retail by a
taxpayer and made the subject of gifts
within a reasonable time after pur-
chase, the purchase price, including the
excise tax, is considered to be the fair
market value of the property on the
date of the gift, in the absence of evi-
dence that the market price of similar
articles has increased or decreased in
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the meantime. Under other cir-
cumstances, the excise tax is taken
into account in determining the fair
market value of property to the extent,
and only to the extent, that it affects
the price at which the property would
change hands between a willing buyer
and a willing seller, as provided in
§25.2512-1.

§25.2512-8 Transfers for insufficient

consideration.

Transfers reached by the gift tax are
not confined to those only which, being
without a valuable consideration, ac-
cord with the common law concept of
gifts, but embrace as well sales, ex-
changes, and other dispositions of prop-
erty for a consideration to the extent
that the value of the property trans-
ferred by the donor exceeds the value
in money or money’s worth of the con-
sideration given therefor. However, a
sale, exchange, or other transfer of
property made in the ordinary course
of business (a transaction which is
bona fide, at arm’s length, and free
from any donative intent), will be con-
sidered as made for an adequate and
full consideration in money or money’s
worth. A consideration not reducible to
a value in money or money’s worth, as
love and affection, promise of mar-
riage, etc., is to be wholly disregarded,
and the entire value of the property
transferred constitutes the amount of
the gift. Similarly, a relinquishment or
promised relinquishment of dower or
curtesy, or of a statutory estate cre-
ated in lieu of dower or curtesy, or of
other marital rights in the spouse’s
property or estate, shall not be consid-
ered to any extent a consideration ““in
money or money’s worth.”” See, how-
ever, section 2516 and the regulations
thereunder with respect to certain
transfers incident to a divorce. See also
sections 2701, 2702, 2703 and 2704 and the
regulations at §§25.2701-0 through
25.2704-3 for special rules for valuing
transfers of business interests, trans-
fers in trust, and transfers pursuant to
options and purchase agreements.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958; 25 FR
14021, Dec. 31, 1960; as amended by T.D. 8395,
57 FR 4255, Feb. 4, 1992]

§25.2513-1

§25.2513-1 Gifts by husband or wife to
third party considered as made one-
half by each.

(a) A gift made by one spouse to a
person other than his (or her) spouse
may, for the purpose of the gift tax, be
considered as made one-half by his
spouse, but only if at the time of the
gift each spouse was a citizen or resi-
dent of the United States. For purposes
of this section, an individual is to be
considered as the spouse of another in-
dividual only if he was married to such
individual at the time of the gift and
does not remarry during the remainder
of the ‘‘calendar period’ (as defined in
§25.2502-1(c)(1)).

(b) The provisions of this section will
apply to gifts made during a particular
“calendar period” (as defined in
§25.2502-1(c)(1)) only if both spouses
signify their consent to treat all gifts
made to third parties during that cal-
endar period by both spouses while
married to each other as having been
made one-half by each spouse. As to
the manner and time for signifying
consent, see §25.2513-2. Such consent, if
signified with respect to any calendar
period, is effective with respect to all
gifts made to third parties during such
calendar period except as follows:

(1) If the consenting spouses were not
married to each other during a portion
of the calendar period, the consent is
not effective with respect to any gifts
made during such portion of the cal-
endar period. Where the consent is sig-
nified by an executor or administrator
of a deceased spouse, the consent is not
effective with respect to gifts made by
the surviving spouse during the portion
of the calendar period that his spouse
was deceased.

(2) If either spouse was a nonresident
not a citizen of the United States dur-
ing any portion of the calendar period,
the consent is not effective with re-
spect to any gift made during that por-
tion of the calendar period.

(3) The consent is not effective with
respect to a gift by one spouse of a
property interest over which he created
in his spouse a general power of ap-
pointment (as defined in section
2514(c)).

(4) If one spouse transferred property
in part to his spouse and in part to
third parties, the consent is effective
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with respect to the interest transferred
to third parties only insofar as such in-
terest is ascertainable at the time of
the gift and hence severable from the
interest transferred to his spouse. See
§25.2512-5 for the principles to be ap-
plied in the valuation of annuities, life
estates, terms for years, remainders
and reversions.

(5) The consent applies alike to gifts
made by one spouse alone and to gifts
made partly by each spouse, provided
such gifts were to third parties and do
not fall within any of the exceptions
set forth in subparagraphs (1) through
(4) of this paragraph. The consent may
not be applied only to a portion of the
property interest constituting such
gifts. For example, a wife may not
treat gifts made by her spouse from his
separate property to third parties as
having been made one-half by her if her
spouse does not consent to treat gifts
made by her to third parties during the
same calendar period as having been
made one-half by him. If the consent is
effectively signified on either the hus-
band’s return or the wife’s return, all
gifts made by the spouses to third par-
ties (except as described in subpara-
graphs (1) through (4) of this para-
graph), during the calendar period will
be treated as having been made one-
half by each spouse.

(c) If a husband and wife consent to
have the gifts made to third party
donees considered as made one-half by
each spouse, and only one spouse
makes gifts during the ‘‘calendar pe-
riod” (as defined in §25.2502-1(c)(1)), the
other spouse is not required to file a
gift tax return provided: (1) The total
value of the gifts made to each third
party donee since the beginning of the
calendar year is not in excess of $20,000
($6,000 for calendar years prior to 1982),
and (2) no portion of the property
transferred constitutes a gift of a fu-
ture interest. If a transfer made by ei-
ther spouse during the calendar period
to a third-party represents a gift of a
future interest in property and the
spouses consent to have the gifts con-
sidered as made one-half by each, a gift
tax return for such calendar period
must be filed by each spouse regardless
of the value of the transfer. (See
§25.2503-3 for the definition of a future
interest.)
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(d) The following examples illustrate
the application of this section relating
to the requirements for the filing of a
return, assuming that a consent was ef-
fectively signified:

(1) A husband made gifts valued at
$7,000 during the second quarter of 1971
to a third party and his wife made no
gifts during this time. Each spouse is
required to file a return for the second
calendar quarter of 1971.

(2) A husband made gifts valued at
$5,000 to each of two third parties dur-
ing the year 1970 and his wife made no
gifts. Only the husband is required to
file a return. (See §25.6019-2.)

(3) During the third quarter of 1971, a
husband made gifts valued at $5,000 to
a third party, and his wife made gifts
valued at $2,000 to the same third
party. Each spouse is required to file a
return for the third calendar quarter of
1971.

(4) A husband made gifts valued at
$5,000 to a third party and his wife
made gifts valued at $3,000 to another
third party during the year 1970. Only
the husband is required to file a return
for the calendar year 1970. (See
§25.6019-2.)

(5) A husband made gifts valued at
$2,000 during the first quarter of 1971 to
third parties which represented gifts of
future interests in property (see
§25.2503-3), and his wife made no gifts
during such calendar quarter. Each
spouse is required to file a return for
the first calendar quarter of 1971.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28729, Dec. 29, 1972;
T.D. 7910, 48 FR 40374, Sept. 7, 1983]

§25.2513-2 Manner and time of signi-
fying consent.

(a)(1) Consent to the application of
the provisions of section 2513 with re-
spect to a ‘““‘calendar period’’ (as defined
in §25.2502-1(c)(1)) shall, in order to be
effective, be signified by both spouses.
If both spouses file gift tax returns
within the time for signifying consent,
it is sufficient if—

(i) The consent of the husband is sig-
nified on the wife’s return, and the con-
sent of the wife is signified on the hus-
band’s return;

(ii) The consent of each spouse is sig-
nified on his own return; or
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(iii) The consent of both spouses is
signified on one of the returns.

If only one spouse files a gift tax re-
turn within the time provided for signi-
fying consent, the consent of both
spouses shall be signified on that re-
turn. However, whereover possible, the
notice of the consent is to be shown on
both returns and it is preferred that
the notice be executed in the manner
described in subdivision (i) of this sub-
paragraph. The consent may be re-
voked only as provided in §25.2513-3. If
one spouse files more than one gift tax
return for a calendar period on or be-
fore the due date of the return, the last
return so filed shall, for the purpose of
determining whether a consent has
been signified, be considered as the re-
turn. (See 8§§25.6075-1 and 25.6075-2 for
the due date of a gift tax return.)

(2) For gifts made after December 31,
1970, and before January 1, 1982 subject
to the limitations of paragraph (b) of
this section, the consent signified on a
return filed for a calendar quarter will
be effective for a previous calendar
quarter of the same calendar year for
which no return was filed because the
gifts made during such previous cal-
endar quarter did not exceed the an-
nual exclusion provided by section
2503(b), if the gifts in such previous cal-
endar quarter are listed on that return.
Thus, for example, if A gave $2,000 to
his son in the first quarter of 1972 (and
filed no return because of section
2503(b)) and gave a further $4,000 to
such son in the last quarter of the year,
A and his spouse could signify consent
to the application of section 2513 on the
return filed for the fourth quarter and
have it apply to the first quarter as
well, provided that the $2,000 gift is
listed on such return.

(b)(1) With respect to gifts made after
December 31, 1981, or before January 1,
1971, the consent may be signified at
any time following the close of the cal-
endar year, subject to the following
limitations:

(i) The consent may not be signified
after the 15th day of April following
the close of the calendar year, unless
before such 15th day no return has been
filed for the year by either spouse, in
which case the consent may not be sig-
nified after a return for the year is
filed by either spouse; and

§25.2513-3

(ii) The consent may not be signified
for a calendar year after a notice of de-
ficiency in gift tax for that year has
been sent to either spouse in accord-
ance with the provisions of section
6212(a).

(2) With respect to gifts made after
December 31, 1970 and before January 1,
1982, the consent may be signified at
any time following the close of the cal-
endar quarter in which the gift was
made, subject to the following limita-
tions:

(i) The consent may not be signified
after the 15th day of the second month
following the close of such calendar
quarter, unless before such 15th day, no
return has been filed for such calendar
quarter by either spouse, in which case
the consent may not be signified after
a return for such calendar quarter is
filed by either spouse; and

(ii) The consent may not be signified
after a notice of deficiency with re-
spect to the tax for such calendar quar-
ter has been sent to either spouse in
accordance with section 6212(a).

(c) The executor or administrator of
a deceased spouse, or the guardian or
committee of a legally incompetent
spouse, as the case may be, may signify
the consent.

(d) If the donor and spouse consent to
the application of section 2513, the re-
turn or returns for the ‘“‘calendar pe-
riod” (as defined in §25.2502-1(c)(1))
must set forth, to the extent provided
thereon, information relative to the
transfers made by each spouse.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28730, Dec. 29, 1972;
T.D. 7910, 48 FR 40375, Sept. 7, 1983]

§25.2513-3 Revocation of consent.

(a)(1) With respect to gifts made after
December 31, 1981, or before January 1,
1971, if the consent to the application
of the provisions of section 2513 for a
calendar year was effectively signified
on or before the 15th day of April fol-
lowing the close of the calendar year,
either spouse may revoke the consent
by filing in duplicate a signed state-
ment of revocation, but only if the
statement is filed on or before such
15th day of April. Therefore, a consent
that was not effectively signified until
after the 15th day of April following
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the close of the calendar year to which
it applies may not be revoked.

(2) With respect to gifts made after
December 31, 1970, and before January
1, 1982, if the consent to the application
of the provisions of section 2513 for a
calendar quarter was effectively sig-
nified on or before the 15th day of the
second month following the close of
such calendar quarter, either spouse
may revoke the consent by filing in du-
plicate a signed statement of revoca-
tion, but only if the statement is filed
on or before such 15th day of the sec-
ond month following the close of such
calendar quarter. Therefore, a consent
that was not effectively signified until
after the 15th day of the second month
following the close of the calendar
quarter to which it applies may not be
revoked.

(b) Except as provided in paragraph
(b) of §301.6091-1 of this chapter (relat-
ing to hand-carried documents), the
statement referred to in paragraph (a)
of this section shall be filed with the
internal revenue officer with whom the
gift tax return is required to be filed,
or with whom the gift tax return would
be required to be filed if a return were
required.

[T.D. 7238, 37 FR 28730, Dec. 29, 1972, as
amended by T.D. 7910, 48 FR 40375, Sept. 7,
1983]

§25.2513-4 Joint and several liability
for tax.

If consent to the application of the
provisions of section 2513 is signified as
provided in §25.2513-2, and not revoked
as provided in §25.2513-3, the liability
with respect to the entire gift tax of
each spouse for such ‘‘calendar period”
(as defined in §25.2502-1(c)(1)) is joint
and several. See paragraph (d) of
§25.2511-1.

[T.D. 7238, 37 FR 28730, Dec. 29, 1972, as
amended by T.D. 7910, 48 FR 40375, Sept. 7,
1983]

§25.2514-1 Transfers under power of
appointment.

(@) Introductory. (1) Section 2514
treats the exercise of a general power
of appointment created on or before
October 21, 1942, as a transfer of prop-
erty for purposes of the gift tax. The
section also treats as a transfer of
property the exercise or complete re-
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lease of a general power of appoint-
ment created after October 21, 1942, and
under certain circumstances the exer-
cise of a power of appointment (not a
general power of appointment) created
after October 21, 1942, by the creation
of another power of appointment. See
paragraph (d) of §25.2514-3. Under cer-
tain circumstances, also, the failure to
exercise a power of appointment cre-
ated after October 21, 1942, within a
specified time, so that the power
lapses, constitutes a transfer of prop-
erty. Paragraphs (b) through (e) of this
section contain definitions of certain
terms used in §§25.2514-2 and 25.2514-3.
See §25.2514-2 for specific rules applica-
ble to certain powers created on or be-
fore October 21, 1942. See §25.2514-3 for
specific rules applicable to powers cre-
ated after October 21, 1942.

(2) [Reserved]

(b) Definition of ‘“‘power of appoint-
ment’’—(1) In general. The term ‘“‘power
of appointment” includes all powers
which are in substance and effect pow-
ers of appointment received by the
donee of the power from another per-
son, regardless of the nomenclature
used in creating the power and regard-
less of local property law connotations.
For example, if a trust instrument pro-
vides that the beneficiary may appro-
priate or consume the principal of the
trust, the power to consume or appro-
priate is a power of appointment. Simi-
larly, a power given to a donee to af-
fect the beneficial enjoyment of a trust
property or its income by altering,
amending or revoking the trust instru-
ment or terminating the trust is a
power of appointment. A power in a
donee to remove or discharge a trustee
and appoint himself may be a power of
appointment. For example, if under the
terms of a trust instrument, the trust-
ee or his successor has the power to ap-
point the principal of the trust for the
benefit of individuals including him-
self, and A, another person, has the un-
restricted power to remove or dis-
charge the trustee at any time and ap-
point any other person, including him-
self, A is considered as having a power
of appointment. However, he would not
be considered to have a power of ap-
pointment if he only had the power to
appoint a successor, including himself,
under limited conditions which did not
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exist at the time of exercise, release or
lapse of the trustee’s power, without an
accompanying unrestricted power of
removal. Similarly, a power to amend
only the administrative provisions of a
trust instrument, which cannot sub-
stantially affect the beneficial enjoy-
ment of the trust property or income,
is not a power of appointment. The
mere power of management, invest-
ment, custody of assets, or the power
to allocate receipts and disbursements
as between income and principal, exer-
cisable in a fiduciary capacity, where-
by the holder has no power to enlarge
or shift any of the beneficial interests
therein except as an incidental con-
sequence of the discharge of such fidu-
ciary duties is not a power of appoint-
ment. Further, the right in a bene-
ficiary of a trust to assent to a periodic
accounting, thereby relieving the
trustee from further accountability, is
not a power of appointment if the right
of assent does not consist of any power
or right to enlarge or shift the bene-
ficial interest of any beneficiary there-
in.

(2) Relation to other sections. For pur-
poses of 8§25.2514-1 through 25.2514-3,
the term “‘power of appointment’ does
not include powers reserved by a donor
to himself. No provision of section 2514
or of §§25.2514-1 through 25.2514-3 is to
be construed as in any way limiting
the application of any other section of
the Internal Revenue Code or of these
regulations. The power of the owner of
a property interest already possessed
by him to dispose of his interest, and
nothing more, is not a power of ap-
pointment, and the interest is includ-
ible in the amount of his gifts to the
extent it would be includible under sec-
tion 2511 or other provisions of the In-
ternal Revenue Code. For example, if a
trust created by S provides for pay-
ment of the income to A for life with
power in A to appoint the entire trust
property by deed during her lifetime to
a class consisting of her children, and a
further power to dispose of the entire
corpus by will to anyone, including her
estate, and A exercises the inter vivos
power in favor of her children, she has
necessarily made a transfer of her in-
come interest which constitutes a tax-
able gift under section 2511(a), without
regard to section 2514. This transfer

§25.2514-1

also results in a relinquishment of her
general power to appoint by will which
constitutes a transfer under section
2514 if the power was created after Oc-
tober 21, 1942.

(3) Powers over a portion of property. If
a power of appointment exists as to
part of an entire group of assets or
only over a limited interest in prop-
erty, section 2514 applies only to such
part or interest.

(c) Definition of ‘‘general power of ap-
pointment”—(1) In general. The term
‘“‘general power of appointment’ as de-
fined in section 2514(c) means any
power of appointment exercisable in
favor of the person possessing the
power (referred to as the ‘“‘possessor’),
his estate, his creditors, or the credi-
tors of his estate, except (i) joint pow-
ers, to the extent provided in §§25.2514-
2 and 25.2514-3 and (ii) certain powers
limited by an ascertainable standard,
to the extent provided in subparagraph
(2) of this paragraph. A power of ap-
pointment exercisable to meet the es-
tate tax, or any other taxes, debts, or
charges which are enforceable against
the possessor or his estate, is included
within the meaning of a power of ap-
pointment exercisable in favor of the
possessor, his estate, his creditors, or
the creditors of his estate. A power of
appointment exercisable for the pur-
pose of discharging a legal obligation
of the possessor or for his pecuniary
benefit is considered a power of ap-
pointment exercisable in favor of the
possessor or his creditors. However, for
purposes of §§25.2514-1 through 25.2514-
3, a power of appointment not other-
wise considered to be a general power
of appointment is not treated as a gen-
eral power of appointment merely by
reason of the fact that an appointee
may, in fact, be a creditor of the pos-
sessor or his estate. A power of ap-
pointment is not a general power if by
its terms it is either—

(a) Exercisable only in favor of one or
more designated persons or classes
other than the possessor or his credi-
tors, or the possessor’s estate, or the
creditors of his estate, or

(b) Expressly not exercisable in favor
of the possessor or his creditors, the
possessor’s estate, or the creditors of
his estate.

553



§25.2514-1

A beneficiary may have two powers
under the same instrument, one of
which is a general power of appoint-
ment and the other of which is not. For
example, a beneficiary may have a gen-
eral power to withdraw a limited por-
tion of trust corpus during his life, and
a further power exercisable during his
lifetime to appoint the corpus among
his children. The later power is not a
general power of appointment (but its
exercise may result in the exercise of
the former power; see paragraph (d) of
this section).

(2) Powers limited by an ascertainable
standard. A power to consume, invade,
or appropriate income or corpus, or
both, for the benefit of the possessor
which is limited by an ascertainable
standard relating to the health, edu-
cation, support, or maintenance of the
possessor is, by reason of section
2514(c)(1), not a general power of ap-
pointment. A power is limited by such
a standard if the extent of the posses-
sor’s duty to exercise and not to exer-
cise the power is reasonably measur-
able in terms of his needs for health,
education, or support (or any combina-
tion of them). As used in this subpara-
graph, the words ‘‘support” and
“maintenance’” are synonymous and
their meaning is not limited to the
bare necessities of life. A power to use
property for the comfort, welfare, or
happiness of the holder of the power is
not limited by the requisite standard.
Examples of powers which are limited
by the requisite standard are powers
exercisable for the holder’s *“‘support,”
“‘support in reasonable comfort,”
““maintenance in health and reasonable
comfort,” ‘“‘support in his accustomed
manner of living,” “‘education, includ-
ing college and professional edu-
cation,” ‘“‘health,” and ‘‘medical, den-
tal, hospital and nursing expenses and
expenses of invalidism.” In deter-
mining whether a power is limited by
an ascertainable standard, it is imma-
terial whether the beneficiary is re-
quired to exhaust his other income be-
fore the power can be exercised.

(3) Certain powers under wills of dece-
dents dying between January 1 and April
2, 1948. Section 210 of the Technical
Changes Act of 1953 provides that if a
decedent died after December 31, 1947,
but before April 3, 1948, certain prop-
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erty interests described therein may, if
the decedent’s surviving spouse so
elects, be accorded special treatment
in the determination of the marital de-
duction to be allowed the decedent’s es-
tate under the provisions of section
812(e) of the Internal Revenue Code of
1939. See paragraph (h) of §8l.47a of
Regulations 105 (26 CFR  (1939)
81.47a(h)). The section further provides
that property affected by the election
shall be considered property with re-
spect to which the surviving spouse has
a general power of appointment. There-
fore, notwithstanding any other provi-
sion of law or of 8§§25.2514-1 through
25.2514-3, if the surviving spouse has
made an election under section 210 of
the Technical Changes Act of 1953, the
property which was the subject of the
election shall be considered as property
with respect to which she has a general
power of appointment created after Oc-
tober 21, 1942, exercisable by deed or
will, to the extent it was treated as an
interest passing to the surviving
spouse and not passing to any other
person for the purpose of the marital
deduction in the prior decedent’s es-
tate.

(d) Definition of “‘exercise.”” Whether a
power of appointment is in fact exer-
cised may depend upon local law. How-
ever, regardless of local law, a power of
appointment is considered as exercised
for purposes of section 2514 even
though the exercise is in favor of the
taker in default of appointment, and ir-
respective of whether the appointed in-
terest and the interest in default of ap-
pointment are identical or whether the
appointee renounces any right to take
under the appointment. A power of ap-
pointment is also considered as exer-
cised even though the disposition can-
not take effect until the occurrence of
an event after the exercise takes place,
if the exercise is irrevocable and, as of
the time of the exercise, the condition
was not impossible of occurrence. For
example, if property is left in trust to
A for life, with a power in A to appoint
the remainder by an instrument filed
with the trustee during his life, and A
exercises his power by appointing the
remainder to B in the event that B sur-
vives A, A is considered to have exer-
cised his power if the exercise was ir-
revocable. Furthermore, if a person
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holds both a presently exercisable gen-
eral power of appointment and a pres-
ently exercisable nongeneral power of
appointment over the same property,
the exercise of the nongeneral power is
considered the exercise of the general
power only to the extent that imme-
diately after the exercise of the non-
general power the amount of money or
property subject to being transferred
by the exercise of the general power is
decreased. For example, assume A has
a noncumulative annual power to with-
draw the greater of $5,000 or 5 percent
of the value of a trust having a value of
$300,000 and a lifetime nongeneral
power to appoint all or a portion of the
trust corpus to A’s child or grand-
children. If A exercises the nongeneral
power by appointing $150,000 to A’s
child, the exercise of the nongeneral
power is treated as the exercise of the
general power to the extent of $7,500
(maximum exercise of general power
before the exercise of the nongeneral
power, 5% of $300,000 or $15,000, less
maximum exercise of the general
power after the exercise of the nongen-
eral power, 5% of $150,000 or $7,500).

(e) Time of creation of power. A power
of appointment created by will is, in
general, considered as created on the
date of the testator’s death. However,
section 2514(f) provides that a power of
appointment created by a will executed
on or before October 21, 1942, is consid-
ered a power created on or before that
date if the testator dies before July 1,
1949, without having republished the
will, by codicil or otherwise, after Oc-
tober 21, 1942. A power of appointment
created by an inter vivos instrument is
considered as created on the date the
instrument takes effect. Such a power
is not considered as created at some fu-
ture date merely because it is not exer-
cisable on the date the instrument
takes effect, or because it is revocable,
or because the identity of its holders is
not ascertainable until after the date
the instrument takes effect. However,
if the holder of a power exercises it by
creating a second power, the second
power is considered as created at the
time of the exercise of the first. The
application of this paragraph may be
illustrated by the following examples:

Example (1). A created a revocable trust be-
fore October 22, 1942, providing for payment
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of income to B for life with remainder as B
shall appoint by deed or will. Even though A
dies after October 21, 1942, without having
exercised his power of revocation, B’s power
of appointment is considered a power created
before October 22, 1942.

Example (2). C created an irrevocable inter
vivos trust before October 22, 1942, naming T
as trustee and providing for payment of in-
come to D for life with remainder to E. T
was given the power to pay corpus to D and
the power to appoint a successor trustee. If
T resigns after October 21, 1942, and appoints
D as successor trustee, D is considered to
have a power of appointment created before
October 22, 1942.

Example (3). F created an irrevocable inter
vivos trust before October 22, 1942, providing
for payment of income to G for life with re-
mainder as G shall appoint by deed or will,
but in default of appointment income to H
for life with remainder as H shall appoint by
deed or will. If G died after October 21, 1942,
without having exercised his power of ap-
pointment, H’s power of appointments is
considered a power created before October 22,
1942, even though it was only a contingent
interest until G’s death.

Example (4). If in example (3) above G had
exercised by will his power of appointment,
by creating a similar power in J, J’s power of
appointment would be considered a power
created after October 21, 1942.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 6582, 26 FR 11861, Dec. 12, 1961,
T.D. 9757, 46 FR 6929, Jan. 22, 1981]

§25.2514-2 Powers of appointment cre-
ated on or before October 21, 1942,

(a) In general. The exercise of a gen-
eral power of appointment created on
or before October 21, 1942, is deemed to
be a transfer of property by the indi-
vidual possessing the power.

(b) Joint powers created on or before
October 21, 1942. Section 2514(c)(2) pro-
vides that a power created on or before
October 21, 1942, which at the time of
the exercise is not exercisable by the
possessor except in conjunction with
another person, is not deemed a gen-
eral power of appointment.

(c) Release or lapse. A failure to exer-
cise a general power of appointment
created on or before October 21, 1942, or
a complete release of such a power is
not considered to be an exercise of a
general power of appointment. The
phrase ““a complete release’” means a
release of all powers over all or a por-
tion of the property subject to a power
of appointment, as distinguished from
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the reduction of a power of appoint-
ment to a lesser power. Thus, if the
possessor completely relinquished all
powers over one-half of the property
subject to a power of appointment, the
power is completely released as to that
one-half. If at or before the time a
power of appointment is relinquished,
the holder of the power exercises the
power in such a manner or to such an
extent that the relinquishment results
in the reduction, enlargement, or shift
in a beneficial interest in property, the
relinquishment will be considered to be
an exercise and not a release of the
power. For example, assume that A
created a trust in 1940 providing for
payment of the income to B for life
with the power in B to amend the
trust, and for payment of the remain-
der to such persons as B shall appoint
or, upon default of appointment, to C.
If B amended the trust in 1948 by pro-
viding that upon his death the remain-
der was to be paid to D, and if he fur-
ther amended the trust in 1955 by delet-
ing his power to amend the trust, such
relinquishment will be considered an
exercise and not a release of a general
power of appointment. On the other
hand, if the 1948 amendment became in-
effective before or at the time of the
1955 amendment, or if B in 1948 merely
amended the trust by changing the
purely ministerial powers of the trust-
ee, his relinquishment of the power in
1955 will be considered as release of a
power of appointment.

(d) Partial release. If a general power
of appointment created on or before
October 21, 1942, is partially released so
that it is not thereafter a general
power of appointment, a subsequent ex-
ercise of the partially released power is
not an exercise of a general power of
appointment if the partial release oc-
curs before whichever is the later of
the following dates:

(1) November 1, 1951; or

(2) If the possessor was under a legal
disability to release the power on Octo-
ber 21, 1942, the day after the expira-
tion of 6 months following the termi-
nation of such legal disability.
However, if a general power created on
or before October 21, 1942, is partially
released on or after the later of those
dates, a subsequent exercise of the
power will constitute an exercise of a
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general power of appointment. The
legal disability referred to in this para-
graph is determined under local law
and may include the disability of an in-
sane person, a minor, or an unborn
child. The fact that the type of general
power of appointment possessed by the
holder actually was not generally re-
leasable under the local law does not
place the holder under a legal dis-
ability within the meaning of this
paragraph. In general, however, it is
assumed that all general powers of ap-
pointment are releasable, unless the
local law on the subject is to the con-
trary, and it is presumed that the
method employed to release the power
is effective, unless it is not in accord-
ance with the local law relating spe-
cifically to releases or, in the absence
of such local law, is not in accordance
with the local law relating to similar
transactions.

(e) Partial exercise. If a general power
of appointment created on or before
October 21, 1942, is exercised only as to
a portion of the property subject to the
power, the exercise is considered to be
a transfer only as to the value of that
portion.

§25.2514-3 Powers of appointment cre-
ated after October 21, 1942.

(@) In general. The exercise, release,
or lapse (except as provided in para-
graph (c) of this section) of a general
power of appointment created after Oc-
tober 21, 1942, is deemed to be a trans-
fer of property by the individual pos-
sessing the power. The exercise of a
power of appointment that is not a
general power is considered to be a
transfer if it is exercised to create a
further power under certain cir-
cumstances (see paragraph (d) of this
section). See paragraph (c) of §25.2514-
1 for the definition of various terms
used in this section. See paragraph (b)
of this section for the rules applicable
to determine the extent to which joint
powers created after October 21, 1942,
are to be treated as general powers of
appointment.

(b) Joint powers created after October
21, 1942. The treatment of a power of
appointment created after October 21,
1942, which is exercisable only in
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conjuction with another person is gov-
erned by section 2514(c)(3), which pro-
vides as follows:

(1) Such a power is not considered as
a general power of appointment if it is
not exercisable by the possessor except
with the consent or joinder of the cre-
ator of the power.

(2) Such power is not considered as a
general power of appointment if it is
not exercisable by the possessor except
with the consent or joinder of a person
having a substantial interest in the
property subject to the power which is
adverse to the exercise of the power in
favor of the possessor, his estate, his
creditors, or the creditors of his estate.
An interest adverse to the exercise of a
power is considered as substantial if its
value in relation to the total value of
the property subject to the power is
not insignificant. For this purpose, the
interest is to be valued in accordance
with the actuarial principles set forth
in §25.2512-5 or, if it is not susceptible
to valuation under those provisions, in
accordance with the general principles
set forth in §25.2512-1. A taker in de-
fault of appointment under a power has
an interest which is adverse to an exer-
cise of the power. A coholder of the
power has no adverse interest merely
because of his joint possession of the
power nor merely because he is a per-
missible appointee under a power. How-
ever, a coholder of a power is consid-
ered as having an adverse interest
where he may possess the power after
the possessor’s death and may exercise
it at that time in favor of himself, his
estate, his creditors, or the creditors of
his estate. Thus, for example, if X, VY,
and Z held a power jointly to appoint
among a group of persons which in-
cludes themselves and if on the death
of X the power will pass to Y and Z
jointly, then Y and Z are considered to
have interests adverse to the exercise
of the power in favor of X. Similarly, if
on Y’s death the power will pass to Z,
Z is considered to have an interest ad-
verse to the exercise of the power in
favor of Y. The application of this sub-
paragraph may be further illustrated
by the following examples in each of
which it is assumed that the value of
the interest in question is substantial:

Example (1). The taxpayer and R are trust-
ees of a trust under which the income is to
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be paid to the taxpayer for life and then to
M for life, and R is remainderman. The trust-
ees have power to distribute corpus to the
taxpayer. Since R’s interest is substantially
adverse to an exercise of the power in favor
of the taxpayer, the latter does not have a
general power of appointment. If M and the
taxpayer were trustees, M’s interest would
likewise be adverse.

Example (2). The taxpayer and L are trust-
ees of a trust under which the income is to
be paid to L for life and then to M for life,
and the taxpayer is remainderman. The
trustees have power to distribute corpus to
the taxpayer during L’s life. Since L’s inter-
est is adverse to an exercise of the power in
favor of the taxpayer, the taxpayer does not
have a general power of appointment. If the
taxpayer and M were trustees, M’s interest
would likewise be adverse.

Example (3). The taxpayer and L are trust-
ees of a trust under which the income is to
be paid to L for life. The trustees can des-
ignate whether corpus is to be distributed to
the taxpayer or to A after L’s death. L’s in-
terest is not adverse to an exercise of the
power in favor of the taxpayer, and the tax-
payer therefore has a general power of ap-
pointment.

(3) A power which is exercisable only
in conjunction with another person,
and which after application of the rules
set forth in subparagraphs (1) and (2) of
this paragraph, constitutes a general
power of appointment, will be treated
as though the holders of the power who
are permissible appointees of the prop-
erty were joint owners of property sub-
ject to the power. The possessor, under
this rule, will be treated as possessed of
a general power of appointment over an
aliquot share of the property to be de-
termined with reference to the number
of joint holders, including the pos-
sessor, who (or whose estates or credi-
tors) are permissible appointees. Thus,
for example, if X, Y, and Z hold an un-
limited power jointly to appoint among
a group of persons, including them-
selves, but on the death of X the power
does not pass to Y and Z jointly, then
Y and Z are not considered to have in-
terests adverse to the exercise of the
power in favor of X. In this case, X is
considered to possess a general power
of appointment as to one-third of the
property subject to the power.

(c) Partial releases, lapses, and dis-
claimers of general powers of appointment
created after October 21, 1942—(1) Partial
release of power. The general principles
set forth in §25.2511-2 for determining
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whether a donor of property (or of a
property right or interest) has divested
himself of all or any portion of his in-
terest therein to the extent necessary
to effect a completed gift are applica-
ble in determining whether a partial
release of a power of appointment con-
stitutes a taxable gift. Thus, if a gen-
eral power of appointment is partially
released so that thereafter the donor
may still appoint among a limited
class of persons not including himself
the partial release does not effect a
complete gift, since the possessor of
the power has retained the right to des-
ignate the ultimate beneficiaries of the
property over which he holds the power
and since it is only the termination of
such control which completes a gift.

(2) Power partially released before June
1, 1951. If a general power of appoint-
ment created after October 21, 1942, was
partially released prior to June 1, 1951,
so that it no longer represented a gen-
eral power of appointment, as defined
in paragraph (c) of §25.2514-1, the sub-
sequent exercise, release, or lapse of
the partially released power at any
time thereafter will not constitute the
exercise or release of a general power
of appointment. For example, assume
that A created a trust in 1943 under
which B possessed a general power of
appointment. By an instrument exe-
cuted in 1948 such general power of ap-
pointment was reduced in scope by B to
an excepted power. The inter vivos ex-
ercise in 1955, or in any ‘“‘calendar pe-
riod”” (as defined in §25.2502-1(c)(1))
thereafter, of such excepted power is
not considered an exercise or release of
a general power of appointment for
purposes of the gift tax.

(3) Power partially released after May
31, 1951. If a general power of appoint-
ment created after October 21, 1942, was
partially released after May 31, 1951,
the subsequent exercise, release or a
lapse of the power at any time there-
after, will constitute the exercise or re-
lease of a general power of appoint-
ment for gift tax purposes.

(4) Release or lapse of power. A release
of a power of appointment need not be
formal or express in character. For ex-
ample, the failure to exercise a general
power of appointment created after Oc-
tober 21, 1942, within a specified time
so that the power lapses, constitutes a
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release of the power. In any case where
the possessor of a general power of ap-
pointment is incapable of validly exer-
cising or releasing a power, by reason
of minority, or otherwise, and the
power may not be validly exercised or
released on his behalf, the failure to
exercise or release the power is not a
lapse of the power. If a trustee has in
his capacity as trustee a power which
is considered as a general power of ap-
pointment, his resignation or removal
as trustee will cause a lapse of his
power. However, section 2514(e) pro-
vides that a lapse during any calendar
year is considered as a release so as to
be subject to the gift tax only to the
extent that the property which could
have been appointed by exercise of the
lapsed power of appointment exceeds
the greater of (i) $5,000, or (ii) 5 percent
of the aggregate value, at the time of
the lapse, of the assets out of which, or
the proceeds of which, the exercise of
the lapsed power could be satisfied. For
example, if an individual has a non-
cumulative right to withdraw $10,000 a
year from the principal of a trust fund,
the failure to exercise this right of
withdrawal in a particular year will
not constitute a gift if the fund at the
end of the year equals or exceeds
$200,000. If, however, at the end of the
particular year the fund should be
worth only $100,000, the failure to exer-
cise the power will be considered a gift
to the extent of $5,000, the excess of
$10,000 over 5 percent of a fund of
$100,000. Where the failure to exercise a
power, such as a right of withdrawal,
occurs in more than a single year, the
value of the taxable transfer will be de-
termined separately for each year.

(5) Disclaimer of power created after
December 31, 1976. A disclaimer or re-
nunciation of a general power of ap-
pointment created in a transfer made
after December 31, 1976, is not consid-
ered a release of the power for gift tax
purposes if the disclaimer or renunci-
ation is a qualified disclaimer as de-
scribed in section 2518 and the cor-
responding regulations. For rules relat-
ing to when a transfer creating the
power occurs, see §25.2518-2(c)(3). If the
disclaimer or renunciation is not a
qualified disclaimer, it is considered a
release of the power.
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(6) Disclaimer of power created before
January 1, 1977. A disclaimer or renun-
ciation of a general power of appoint-
ment created in a taxable transfer be-
fore January 1, 1977, in the person dis-
claiming is not considered a release of
the power. The disclaimer or renunci-
ation must be unequivocal and effec-
tive under local law. A disclaimer is a
complete and unqualified refusal to ac-
cept the rights to which one is entitled.
There can be no disclaimer or renunci-
ation of a power after its acceptance.
In the absence of facts to the contrary,
the failure to renounce or disclaim
within a reasonable time after learning
of the existence of a power shall be pre-
sumed to constitute an acceptance of
the power. In any case where a power is
purported to be disclaimed or re-
nounced as to only a portion of the
property subject to the power, the de-
termination as to whether there has
been a complete and unqualified re-
fusal to accept the rights to which one
is entitled will depend on all the facts
and circumstances of the particular
case, taking into account the recogni-
tion and effectiveness of such a dis-
claimer under local law. Such rights
refer to the incidents of the power and
not to other interests of the possessor
of the power in the property. If effec-
tive under local law, the power may be
disclaimed or renounced without dis-
claiming or renouncing such other in-
terests.

(7) The first and second sentences of
paragraph (c)(5) of this section are ap-
plicable for transfers creating the
power to be disclaimed made on or
after December 31, 1997.

(d) Creation of another power in certain
cases. Paragraph (d) of section 2514 pro-
vides that there is a transfer for pur-
poses of the gift tax of the value of
property (or of property rights or inter-
ests) with respect to which a power of
appointment, which is not a general
power of appointment, created after
October 21, 1942, is exercised by cre-
ating another power of appointment
which, under the terms of the instru-
ments creating and exercising the first
power and under applicable local law,
can be validly exercised so as to (1)
postpone the vesting of any estate or
interest in the property for a period as-
certainable without regard to the date
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of the creation of the first power, or (2)
(if the applicable rule against perpetu-
ities is stated in terms of suspensions
of ownership or of the power of alien-
ation, rather than of vesting) suspend
the absolute ownership or the power of
alienation of the property for a period
ascertainable without regard to the
date of the creation of the first power.
For the purpose of section 2514(d), the
value of the property subject to the
second power of appointment is consid-
ered to be its value unreduced by any
precedent or subsequent interest which
is not subject to the second power.
Thus, if a donor has a power to appoint
$100,000 among a group consisting of his
children or grandchildren and during
his lifetime exercises the power by
making an outright appointment of
$75,000 and by giving one appointee a
power to appoint $25,000, no more than
$25,000 will be considered a gift under
section 2514(d). If, however, the donor
appoints the income from the entire
fund to a beneficiary for life with
power in the beneficiary to appoint the
remainder, the entire $100,000 will be
considered a gift under section 2514(d),
if the exercise of the second power can
validly postpone the vesting of any es-
tate or interest in the property or can
suspend the absolute ownership or
power of alienation of the property for
a period ascertainable without regard
to the date of the creation of the first
power.

(e) Examples. The application of this
section may be further illustrated by
the following examples in each of
which it is assumed, unless otherwise
stated, that S has transferred property
in trust after October 21, 1942, with the
remainder payable to R at L’s death,
and that neither L nor R has any inter-
est in or power over the enjoyment of
the trust property except as is indi-
cated separately in each example:

Example (1). The income is payable to L for
life. L has the power to cause the income to
be paid to R. The exercise of the right con-
stitutes the making of a transfer of property
under section 2511. L’s power does not con-
stitute a power of appointment since it is
only a power to dispose of his income inter-
est, a right otherwise possessed by him.

Example (2). The income is to be accumu-
lated during L’s life. L has the power to have
the income distributed to himself. If L’s

559



§25.2515-1

power is limited by an ascertainable stand-
ard (relating to health, etc.) as defined in
paragraph (c)(2) of §25.2514-1, the lapse of
such power will not constitute a transfer of
property for gift tax purposes. If L’s power is
not so limited, its lapse or release during L’s
lifetime may constitute a transfer of prop-
erty for gift tax purposes. See especially
paragraph (c)(4) of §25.2514-3.

Example (3). The income is to be paid to L
for life. L has a power, exercisable at any
time, to cause the corpus to be distributed to
himself. L has a general power of appoint-
ment over the remainder interest, the re-
lease of which constitutes a transfer for gift
tax purposes of the remainder interest. If in
this example L had a power to cause the cor-
pus to be distributed only to X, L would have
a power of appointment which is not a gen-
eral power of appointment, the exercise or
release of which would not constitute a
transfer of property for purposes of the gift
tax. Although the exercise or release of the
nongeneral power is not taxable under this
section, see §25.2514-1(b)(2) for the gift tax
consequences of the transfer of the life in-
come interest.

Example (4). The income is payable to L for
life. R has the right to cause the corpus to be
distributed to L at any time. R’s power is
not a power of appointment, but merely a
right to dispose of his remainder interest, a
right already possessed by him. In such a
case, the exercise of the right constitutes the
making of a transfer of property under sec-
tion 2511 of the value, if any, of his remain-
der interest. See paragraph (e) of §25.2511-1.

Example (5). The income is to be paid to L.

R has the right to appoint the corpus to him-
self at any time. R’s general power of ap-
pointment over the corpus includes a general
power to dispose of L’s income interest
therein. The lapse or release of R’s general
power over the income interest during his
life may constitute the making of a transfer
of property. See especially paragraph (c)(4)
of §25.2514-3.
[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28730, Dec. 29, 1972;
T.D. 7776, 46 FR 27642, May 21, 1981; T.D. 7910,
48 FR 40375, Sept. 7, 1983; T.D. 8095, 51 FR
28370, Aug. 7, 1986; T.D. 8744, 62 FR 68185, Dec.
31, 1997]

§25.2515-1 Tenancies by the entirety;
in general.

(a) Scope—(1) In general. This section
and §§25.2515-2 through 25.2515-4 do not
apply to the creation of a tenancy by
the entirety after December 31, 1981,
and do not reflect changes made to the
Internal Revenue Code by sections
702(k)(1)(A) of the Revenue Act of 1978,
or section 2002(c)(2) of the Tax Reform
Act of 1976.
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(2) Special rule in the case of tenancies
created after July 13, 1988, if the donee
spouse is not a United States citizen.
Under section 2523(i)(3), applicable
(subject to the special treaty rule con-
tained in Public Law 101-239, section
7815(d)(14)) in the case of tenancies by
the entirety and joint tenancies cre-
ated between spouses after July 13,
1988, if the donee spouse is not a citizen
of the United States, the principles
contained in section 2515 and §§25.2515-
1 through 25.2515-4 apply in deter-
mining the gift tax consequences with
respect to the creation and termi-
nation of the tenancy, except that the
election provided in section 2515(a)
(prior to repeal by the Economic Re-
covery Tax Act of 1981) and §25.2515-2
(relating to the donor’s election to
treat the creation of the tenancy as a
transfer for gift tax purposes) does not
apply.

(3) Nature of. An estate by the en-
tirety in real property is essentially a
joint tenancy between husband and
wife with the right of survivorship. As
used in this section and §§25.2515-2
through 25.2515-4, the term ‘‘tenancy
by the entirety” includes a joint ten-
ancy between husband and wife in real
property with right of survivorship, or
a tenancy which accords to the spouses
rights equivalent thereto regardless of
the term by which such a tenancy is
described in local property law.

(b) Gift upon creation of tenancy by the
entirety; in general. During calendar
years prior to 1955 the contribution
made by a husband or wife in the cre-
ation of a tenancy by the entirety con-
stituted a gift to the extent that the
consideration furnished by either
spouse exceeded the value of the rights
retained by that spouse. The contribu-
tion made by either or both spouses in
the creation of such a tenancy during
the calendar year 1955, any calendar
year beginning before January 1, 1971,
or any calendar quarter beginning after
December 31, 1970, is not deemed a gift
by either spouse, regardless of the pro-
portion of the total consideration fur-
nished by either spouse, unless the
donor spouse elects (see §25.2515-2)
under section 2515(c) to treat such
transaction as a gift in the calendar
quarter or calendar year in which the
transaction is effected. See §25.2502-
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1(c)(1) for the definition of calendar
quarter. However, there is a gift upon
the termination of such a tenancy,
other than by the death of a spouse, if
the proceeds received by one spouse on
termination of the tenancy are larger
than the proceeds allocable to the con-
sideration furnished by that spouse to
the tenancy. The creation of a tenancy
by the entirety takes place if (1) a hus-
band or his wife purchases property
and causes the title thereto to be con-
veyed to themselves as tenants by the
entirety, (2) both join in such a pur-
chase, or (3) either or both cause to be
created such a tenancy in property al-
ready owned by either or both of them.
The rule prescribed herein with respect
to the creation of a tenancy by the en-
tirety applies also to contributions
made in the making of additions to the
value of such a tenancy (in the form of
improvements, reductions in the in-
debtedness, or otherwise), regardless of
the proportion of the consideration fur-
nished by each spouse. See §25.2516-1
for transfers made pursuant to a prop-
erty settlement agreement incident to
divorce.

(c) Consideration—(1) In general. (i)
The consideration furnished by a per-
son in the creation of a tenancy by the
entirety or the making of additions to
the value thereof is the amount con-
tributed by him in connection there-
with. The contribution may be made by
either spouse or by a third party. It
may be furnished in the form of money,
other property, or an interest in prop-
erty. If it is furnished in the form of
other property or an interest in prop-
erty, the amount of the contribution is
the fair market value of the property
or interest at the time it was trans-
ferred to the tenancy or was exchanged
for the property which became the sub-
ject of the tenancy. For example, if a
decedent devised real property to the
spouses as tenants by the entirety and
the fair market value of the property
was $30,000 at the time of the dece-
dent’s death, the amount of the dece-
dent’s contribution to the creation of
the tenancy was $30,000. As another ex-
ample, assume that in 1950 the husband
purchased real property for $25,000,
taking it in his own name as sole
owner, and that in 1956 when the prop-
erty had a fair market value of $40,000

§25.2515-1

he caused it to be transferred to him-
self and his wife as tenants by the en-
tirety. Here, the amount of the hus-
band’s contribution to the creation of
the tenancy was $40,000 (the fair mar-
ket value of the property at the time it
was transferred to the tenancy). Simi-
larly, assume that in 1950 the husband
purchased, as sole owner, corporate
shares for $25,000 and in 1956, when the
shares had a fair market value of
$35,000, he exchanged them for real
property which was transferred to the
husband and his wife as tenants by the
entirety. The amount of the husband’s
contribution to the creation of the ten-
ancy was $35,000 (the fair market value
of the shares at the time he exchanged
them for the real property which be-
came the subject of the tenancy).

(ii) Whether consideration derived
from third-party sources is deemed to
have been furnished by a third party or
to have been furnished by the spouses
will depend upon the terms under
which the transfer is made. If a dece-
dent devises real property to the
spouses as tenants by the entirety, the
decedent, and not the spouses, is the
person who furnished the consideration
for the creation of the tenancy. Like-
wise, if a decedent in his will directs
his executor to discharge an indebted-
ness of the tenancy, the decedent, and
not the spouses, is the person who fur-
nished the consideration for the addi-
tion to the value of the tenancy. How-
ever, if the decedent bequeathed a gen-
eral legacy to the husband and the wife
and they used the legacy to discharge
an indebtedness of the tenancy, the
spouses, and not the decedent, are the
persons who furnished the consider-
ation for the addition to the value of
the tenancy. The principles set forth in
this subdivision with respect to trans-
fers by decedents apply equally well to
inter vivos transfers by third parties.

(iii) Where a tenancy is terminated
in part (e.g., where a portion of the
property subject to the tenancy is sold
to a third party, or where the original
property is disposed of and in its place
there is substituted other property of
lesser value acquired through reinvest-
ment under circumstances which sat-
isfy the requirements of paragraph
(d)(2)(i1) of this section), the propor-
tionate contribution of each person to
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the remaining tenancy is in general the
same as his proportionate contribution
to the original tenancy, and the char-
acter of his contribution remains the
same. These proportions are applied to
the cost of the remaining or sub-
stituted property. Thus, if the total
contribution to the cost of the prop-
erty was $20,000 and a fourth of the
property was sold, the contribution to
the remaining portion of the tenancy is
normally $15,000. However, if it is
shown that at the time of the contribu-
tion more or less than one-fourth
thereof was attributable to the portion
sold, the contribution is divided be-
tween the portion sold and the portion
retained in the proper proportion. If
the portion sold was acquired as a sepa-
rate tract, it is treated as a separate
tenancy. As another example of the ap-
plication of this subdivision, assume
that in 1950 X (a third party) gave to H
and W (H’s wife), as tenants by the en-
tirety, real property then having a
value of $15,000. In 1955, H spent $5,000
thereon in improvements and under
section 2515(c) elected to treat his con-
tribution as a gift. In 1956, W spent
$10,000 in improving the property but
did not elect to treat her contribution
as a gift. Between 1957 and 1960 the
property appreciated in value by
$30,000. In 1960, the property was sold
for $60,000, and $45,000 of the proceeds of
the sale were, under circumstances
that satisfy the requirements of para-
graph (d)(2)(ii) of this section, rein-
vested in other real property. Since X
contributed one-half of the total
consideration for the original property
and the additions to its value, he is
considered as having furnished $22,500
(one-half of $45,000) toward the creation
of the remaining portion of the ten-
ancy and the making of additions to
the value thereof. Similarly, H is con-
sidered as having furnished $7,500 (one-
sixth of $45,000) which was treated as a
gift in the year furnished, and W is
considered as having furnished $15,000
(one-third of $45,000) which was not
treated as a gift in the year furnished.

(2) Proportion of consideration attrib-
utable to appreciation. Any general ap-
preciation (appreciation due to fluctua-
tions in market value) in the value of
the property occurring between two
successive contribution dates which
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can readily be measured and which can
be determined with reasonable cer-
tainty to be allocable to any particular
contribution or contributions pre-
viously furnished is to be treated, for
the purpose of the computations in
§§25.2515-3 and 25.2515-4, as though it
were additional consideration fur-
nished by the person who furnished the
prior consideration. Any general depre-
ciation in value is treated in a com-
parable manner. For the purpose of the
first sentence of this subparagraph,
successive contribution dates are the
two consecutive dates on which any
contributions to the tenancy are made,
not necessarily by the same party. Fur-
ther, appreciation allocable to the
prior consideration falls in the same
class as the prior consideration to
which it relates. The application of
this subparagraph may be illustrated
by the following examples:

Example (1). In 1940, H purchased real prop-
erty for $15,000 which he caused to be trans-
ferred to himself and W (his wife) as tenants
by the entirety. In 1956 when the fair market
value of the property was $30,000, W made
$5,000 improvements to the property. In 1957
the property was sold for $35,000. The general
appreciation of $15,000 which occurred be-
tween the date of purchase and the date of
W’s improvements to the property con-
stitutes an additional contribution by H,
having the same characteristics as his origi-
nal contribution of $15,000.

Example (2). In 1955 real property was pur-
chased by H and W and conveyed to them as
tenants by the entirety. The purchase price
of the property was $15,000 of which H con-
tributed $10,000 and W, $5,000. In 1960 when
the fair market value of the property is
$21,000, W makes improvements thereto of
$5,000. The property then is sold for $26,000.
The appreciation in value of $6,000 results in
an additional contribution of $4,000 (10,000/
15,000x$6,000) by H, and an additional con-
tribution by W of $2,000 (5,000/15,000x$6,000).
H’s total contribution to the tenancy is
$14,000 ($10,000+%$4,000) and W’s total contribu-
tion is $12,000 ($5,000+ $2,000+$5,000).

Example (3). In 1956 real property was pur-
chased by H and W and conveyed to them as
tenants by the entirety. The purchase price
of the property was $15,000, on which a down
payment of $3,000 was made. The remaining
$12,000 was to be paid in monthly install-
ments over a period of 15 years. H furnished
$2,000 of the down payment and W, $1,000. H
paid all the monthly installments. During
the period 1956 to 1971 the property gradually
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appreciates in value to $24,000. Here, the ap-
preciation is so gradual and the contribu-
tions so numerous that the amount allocable
to any particular contribution cannot be
ascertained with any reasonable certainty.
Accordingly, in such a case the appreciation
in value may be disregarded in determining
the amount of consideration furnished in
making the computations provided for in
§§25.2515-3 and 25.2515-4.

(d) Gift upon termination of tenancy by
the entirety—(1) In general. Upon the
termination of the tenancy, whether
created before, during, or subsequent
to the calendar year 1955, a gift may re-
sult, depending upon the disposition
made of the proceeds of the termi-
nation (whether the proceeds be in the
form of cash, property, or interests in
property). A gift may result notwith-
standing the fact that the contribution
of either spouse to the tenancy was
treated as a gift. See §25.2515-3 for the
method of determining the amount of
any gift that may result from the ter-
mination of the tenancy in those cases
in which no portion of the consider-
ation contributed was treated as a gift
by the spouses in the calendar quarter
or calendar year in which it was fur-
nished. See §25.2515-4 for the method of
determining the amount of any gift
that may result from the termination
of the tenancy in those cases in which
all or a portion of the consideration
contributed was treated as consti-
tuting a gift by the spouses in the cal-
endar quarter or calendar year in
which it was furnished. See §25.2515-2
for the procedure to be followed by a
donor who elects under section 2515(c)
to treat the creation of a tenancy by
the entirety (or the making of addi-
tions to its value) as a transfer subject
to the gift tax in the calendar quarter
(calendar year with respect to such
transfers made before January 1, 1971)
in which the transfer is made, and for
the method of determining the amount
of the gift. See §25.2502-1(c)(1) for the
definition of calendar quarter.

(2) Termination—(i) In general. Except
as indicated in subdivision (ii) of this
subparagraph, a termination of a ten-
ancy is effected when all or a portion of
the property so held by the spouses is
sold, exchanged, or otherwise disposed
of, by gift or in any other manner, or
when the spouses through any form of
conveyance or agreement become ten-
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ants in common of the property or oth-
erwise alter the nature of their respec-
tive interests in the property formerly
held by them as tenants by the en-
tirety. In general, any increase in the
indebtedness on a tenancy constitutes
a termination of the tenancy to the ex-
tent of the increase in the indebted-
ness. However, such an increase will
not constitute a termination of the
tenancy to the extent that the increase
is offset by additions to the tenancy
within a reasonable time after such in-
crease. Such additions (to the extent of
the increase in the indebtedness) shall
not be treated by the spouses as con-
tributions within the meaning of para-
graph (c) of this section.

(ii) Exchange or reinvestment. A termi-
nation is not considered as effected to
the extent that the property subject to
the tenancy is exchanged for other real
property, the title of which is held by
the spouses in an identical tenancy.
For this purpose, a tenancy is consid-
ered identical if the proportionate val-
ues of the spouses’ respective rights
(other than any change in the propor-
tionate values resulting solely from
the passing of time) are identical to
those held in the property which was
sold. In addition the sale, exchange
(other than an exchange described
above), or other disposition of property
held as tenants by the entirety is not
considered as a termination if all three
of the following conditions are satis-
fied:

(a) There is no division of the pro-
ceeds of the sale, exchange or other dis-
position of the property held as tenants
by the entirety;

(b) On or before the due date for the
filing of a gift tax return for the cal-
endar quarter or calendar year (see
§25.6075-1 for the time for filing gift tax
returns) in which the property held as
tenants by the entirety was sold, ex-
changed, or otherwise disposed of, the
spouses enter into a binding contract
for the purchase of other real property;
and

(c) After the sale, exchange or other
disposition of the former property and
within a reasonable time after the date
of the contract referred to in (b) of this
subdivision, such other real property
actually is acquired by the spouses and
held by them in an identical tenancy.
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To the extent that all three of the con-
ditions set forth in this subdivision are
not met (whether by reason of the
death of one of the spouses or for any
other reason), the provisions of the pre-
ceding sentence shall not apply, and
the sale, exchange or other disposition
of the property will constitute a termi-
nation of the tenancy. As used in sub-
division (c) the expression ‘‘a reason-
able time’” means the time which,
under the particular facts in each case,
is needed for those matters which are
incident to the acquisition of the other
property (i.e., perfecting of title, ar-
ranging for financing, construction,
etc.). The fact that proceeds of a sale
are deposited in the name of one tenant
or of both tenants separately or jointly
as a convenience does not constitute a
division within the meaning of subdivi-
sion (a) if the other requirements of
this subdivision are met. The proceeds
of a sale, exchange, or other disposition
of property held as tenants by the en-
tirety will be deemed to have been used
for the purchase of other real property
if applied to the purchase or construc-
tion of improvements which them-
selves constitute real property and
which are additions to other real prop-
erty held by the spouses in a tenancy
identical to that in which they held the
property which was sold, exchanged, or
otherwise disposed of.

(3) Proceeds of termination. (i) The pro-
ceeds of termination may be received
by a spouse in the form of money, prop-
erty, or an interest in property. Where
the proceeds are received in the form of
property (other than money) or an in-
terest in property, the value of the pro-
ceeds received by that spouse is the
fair market value, on the date of termi-
nation of the tenancy by the entirety,
of the property or interest received.
Thus, if a tenancy by the entirety is
terminated so that thereafter each
spouse owns an undivided half interest
in the property as tenant in common,
the value of the proceeds of termi-
nation received by each spouse is one-
half the value of the property at the
time of the termination of the tenancy
by the entirety. If under local law one
spouse, without the consent of the
other, can bring about a severance of
his or her interest in a tenancy by the
entirety and does so by making a gift
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of his or her interest to a third party,
that spouse is considered as having re-
ceived proceeds of termination in the
amount of the fair market value, at the
time of the termination, of his sever-
able interest determined in accordance
with the rules prescribed in §25.2512-5.
He has, in addition, made a gift to the
third party of the fair market value of
the interest conveyed to the third
party. In such a case, the other spouse
also is considered as having received as
proceeds of termination the fair mar-
ket value, at the time of termination,
of the interest which she thereafter
holds in the property as tenant in com-
mon with the third party. However,
since section 2515(b) contemplates that
the spouses may divide the proceeds of
termination in some proportion other
than that represented by the values of
their respective legal interests in the
property, if both spouses join together
in making a gift to a third party of
property held by them as tenants by
the entirety, the value of the proceeds
of termination which will be treated as
received by each is the amount which
each reports (on his or her gift tax re-
turn filed for the calendar quarter or
calendar year in which the termination
occurs) as the value of his or her gift to
the third party. This amount is the
amount which each reports without re-
gard to whether the spouses elect
under section 2513 to treat the gifts as
made one-half by each. For example,
assume that H and W (his wife) hold
real property as tenants by the en-
tirety; that in the first calendar quar-
ter of 1972, when the property has a fair
market value of $60,000, they give it to
their son; and that on their gift tax re-
turns for such calendar quarter, H re-
ports himself as having made a gift to
the son of $36,000 and W reports herself
as having made a gift to the son of
$24,000. Under these circumstances, H is
considered as having received proceeds
of termination valued at $36,000, and W
is considered as having received pro-
ceeds of termination valued at $24,000.
(ii) Except as provided otherwise in
subparagraph (2)(ii) of this paragraph
(under which certain tenancies by the
entirety are considered not to be ter-
minated), where the proceeds of a sale,
exchange, or other disposition of the
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property are not actually divided be-
tween the spouses but are held (wheth-
er in a bank account or otherwise) in
their joint names or in the name of one
spouse as custodian or trustee for their
joint interests, each spouse is pre-
sumed, in the absence of a showing to
the contrary, to have received, as of
the date of termination, proceeds of
termination equal in value to the value
of his or her enforceable property
rights in respect of the proceeds.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28731, Dec. 29, 1972, as
amended by T.D. 8522, 59 FR 9656, Mar. 1,
1994]

§25.2515-2 Tenancies by the entirety;
transfers treated as gifts; manner of
election and valuation.

(a) The election to treat the creation
of a tenancy by the entirety in real
property, or additions made to its
value, as constituting a gift in the cal-
endar quarter or calendar year in
which effected, shall be exercised by in-
cluding the value of such gifts in the
gift tax return of the donor for such
calendar quarter or calendar year in
which the tenancy was created, or the
additions in value were made to the
property. See section 6019 and the regu-
lations thereunder. The election may
be exercised only in a return filed with-
in the time prescribed by law, or before
the expiration of any extension of time
granted pursuant to law for the filing
of the return. See section 6075 for the
time for filing the gift tax return and
section 6081 for extensions of time for
filing the return, together with the
regulations thereunder. In order to
make the election, a gift tax return
must be filed for the calendar quarter
or calendar year in which the tenancy
was created, or additions in value
thereto made, even though the value of
the gift involved does not exceed the
amount of the exclusion provided by
section 2503(b). See §25.2502-1(c)(1) for
the definition of calendar quarter.

(b) If the donor spouse exercises the
election as provided in paragraph (a) of
this section, the amount of the gift at
the creation of the tenancy is the
amount of his contribution to the ten-
ancy less the value of his retained in-
terest in it, determined as follows:

§25.2515-2

(1) If under the law of the jurisdiction
governing the rights of the spouses, ei-
ther spouse, acting alone, can bring
about a severance of his or her interest
in the property, the value of the do-
nor’s retained interest is one-half the
value of the property.

(2) If, under the law of the jurisdic-
tion governing the rights of the
spouses each is entitled to share in the
income or other enjoyment of the prop-
erty but neither, acting alone, may de-
feat the right of the survivor of them
to the whole of the property, the
amount of retained interest of the
donor is determined by use of the ap-
propriate actuarial factors for the
spouses at their respective attained
ages at the time the transaction is ef-
fected.

(c) Factors representing the respec-
tive interests of the spouses, under a
tenancy by the entirety, at their at-
tained ages at the time of the trans-
action may be readily computed based
on the method described in §25.2512-5.
State law may provide that the hus-
band only is entitled to all of the in-
come or other enjoyment of the real
property held as tenants by the en-
tirety, and the wife’s interest consists
only of the right of survivorship with
no right of severance. In such a case, a
special factor may be needed to deter-
mine the value of the interests of the
respective spouses. See §25.2512-5(d)(4)
for the procedure for obtaining special
factors from the Internal Revenue
Service in appropriate cases.

(d) The application of this paragraph
may be illustrated by the following ex-
ample:

Example. A husband with his own funds ac-
quires real property valued at $10,000 and has
it conveyed to himself and his wife as ten-
ants by the entirety. Under the law of the ju-
risdiction governing the rights of the par-
ties, each spouse is entitled to share in the
income from the property but neither spouse
acting alone could bring about a severance of
his or her interest. The husband elects to
treat the transfer as a gift in the year in
which effected. At the time of transfer, the
ages of the husband and wife are 45 and 40,
respectively, on their birthdays nearest to
the date of transfer. The value of the gift to
the wife is $5,502.90, computed as follows:

Value of property transferred ...........cccoeeeeeenens $10,000.00
Less $10,000x0.44971 (factor for value of do-
nor's retained rights) ... 4,497.10
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Value of gift ...... 5,502.90

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7150, 36 FR 22900, Dec. 2, 1971; T.D.
7238, 37 FR 28731, Dec. 29, 1972; T.D. 8540, 59
FR 30177, June 10, 1994]

§25.2515-3 Termination of tenancy by
the entirety; cases in which entire
value of gift is determined under
section 2515(b).

(a) In any case in which—(1) The cre-
ation of a tenancy by the entirety (in-
cluding additions in value thereto) was
not treated as a gift, and

(2) The entire consideration for the
creation of the tenancy, and any addi-
tions in value thereto, was furnished
solely by the spouses (see paragraph
(c)(1)(ii) of §25.2515-1),
the termination of the tenancy (other
than by the death of a spouse) always
results in the making of a gift by a
spouse who receives a smaller share of
the proceeds of the termination
(whether received in cash, property or
interests in property) than the share of
the proceeds attributable to the total
consideration furnished by him. See
paragraph (c) of §25.2515-1 for a discus-
sion of what constitutes consideration
and the value thereof. Thus, a gift is ef-
fected at the time of termination of the
tenancy by the spouse receiving less
than one-half of the proceeds of termi-
nation if such spouse (regardless of
age) furnished one-half or more of the
total consideration for the purchase
and improvements, if any, of the prop-
erty held in the tenancy. Also, if one
spouse furnished the entire consider-
ation, a gift is made by such spouse to
the extent that the other spouse re-
ceives any portion of the proceeds of
termination. See §25.2515-4 for deter-
mination of the amount of the gift, if
any, in cases in which the creation of
the tenancy was treated as a gift or a
portion of the consideration was fur-
nished by a third person. See paragraph
(d)(2) of §25.2515-1 as to the acts which
effect a termination of the tenancy.

(b) In computing the value of the gift
under the circumstances described in
paragraph (a) of this section, it is first
necessary to determine the spouse’s
share of the proceeds attributable to
the consideration furnished by him.
This share is computed by multiplying
the total value of the proceeds of the
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termination by a fraction, the numer-
ator of which is the total consideration
furnished by the donor spouse and the
denominator of which is the total con-
sideration furnished by both spouses.
From this amount there is subtracted
the value of the proceeds of termi-
nation received by the donor spouse.
The amount remaining is the value of
the gift. In arriving at the ‘‘total con-
sideration furnished by the donor
spouse’ and the ‘“‘total consideration
furnished by both spouses’, for pur-
poses of the computation provided for
in this paragraph, the consideration
furnished (see paragraph (c) of §25.2515-
1) is not reduced by any amounts which
otherwise would have been excludable
under section 2503(b) in determining
the amounts of taxable gifts for cal-
endar quarters or calendar years in
which the consideration was furnished.
(See §25.2502-1 (c)(1) for the definition
of calendar quarter.) As an example as-
sume that in 1955, real property was
purchased for $30,000, the husband and
wife each contributing $12,000 and the
remaining  $6,000 being obtained
through a mortgage on the property. In
each of the years 1956 and 1957, the hus-
band paid $3,000 on the principal of the
indebtedness, but did not disclose the
value of these transfers on his gift tax
returns for those years. The total con-
sideration furnished by the husband is
$18,000, the total consideration fur-
nished by the wife is $12,000, and the
total consideration furnished by both
spouses is $30,000.

(c) The application of this section
may be illustrated by the following ex-
amples:

Example (1). In 1956 the husband furnished
$30,000 and his wife furnished $10,000 of the
consideration for the purchase and subse-
quent improvement of real property held by
them as tenants by the entirety. The hus-
band did not elect to treat the consideration
furnished as a gift. The property later is sold
for $60,000, the husband receiving $35,000 and
his wife receiving $25,000 of the proceeds of
the termination. The termination of the ten-
ancy results in a gift of $10,000 by the hus-
band to his wife, computed as follows:

[$30,000 (consideration furnished by hus-
band)+$40,000 (total consideration furnished
by both spouses)]x$60,000 (proceeds of ter-
mination)=%$45,000

$45,000—$35,000 (proceeds received by hus-
band)=$10,000 gift by husband to wife
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Example (2). In 1950 the husband purchased
shares of X Company for $10,000. In 1955 when
those shares had a fair market value of
$30,000, he and his wife purchased real prop-
erty from A and had it conveyed to them as
tenants by the entirety. In payment for the
real property, the husband transferred his
shares of X Company to A and the wife paid
A the sum of $10,000. They later sold the real
property for $60,000, divided $24,000 (each tak-
ing $12,000) and reinvested the remaining
$36,000 in other real property under cir-
cumstances that satisfied the conditions set
forth in paragraph (d)(2)(ii) of §25.2515-1. The
tenancy was terminated only with respect to
the $24,000 divided between them. This termi-
nation of the tenancy resulted in a gift of
$6,000 by the husband to the wife, computed
as follows:

[$30,000 (consideration furnished by hus-
band)+$40,000 (total consideration furnished
by both spouses)]x$24,000 (proceeds of ter-
mination)=$18,000

$18,000—$12,000 (proceeds received by hus-
band)=$6,000 gift by husband to wife.

Since the tenancy was terminated only in
part, with respect to the remaining portion
of the tenancy each spouse is considered as
having furnished that proportion of the total
consideration for the remaining portion of
the tenancy as the consideration furnished
by him before the sale bears to the total con-
sideration furnished by both spouses before
the sale. See paragraph (c) of §25.2515-1. The
consideration furnished by the husband for
the reduced tenancy is $27,000, computed as
follows:

[$30,000 (consideration furnished by husband
before sale)+$40,000 (total consideration
furnished by both spouses before
sale)]x$36,000 (consideration for reduced
tenancy)=%$27,000

The consideration furnished by the wife is

$9,000, computed in a similar manner.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28732, Dec. 29, 1972]

§25.2515-4 Termination of tenancy by
entirety; cases in which none, or a
portion only, of value of gift is de-
termined under section 2515(b).

(a) In general. The rules provided in
section 2515(b) (see §25.2515-3) are not
applied in determining whether a gift
has been made at the termination of a
tenancy to the extent that the consid-
eration furnished for the creation of
the tenancy was treated as a gift or if
the consideration for the creation of
the tenancy was furnished by a third
party. Consideration furnished for the
creation of the tenancy was treated as
a gift if it was furnished either (1) dur-

§25.2515-4

ing calendar years prior to 1955, or (2)
during the calendar year 1955 and sub-
sequent calendar years and calendar
quarters and the donor spouse exer-
cised the election to treat the fur-
nishing of consideration as a gift. (For
the definition of calendar quarter see
§25.2502-1(c)(1).) See paragraph (b) of
this section for the manner of com-
puting the value of gifts resulting from
the termination of the tenancy under
these circumstances. See paragraph (c)
of this section for the rules to be ap-
plied where part of the total consider-
ation for the creation of the tenancy
and additions to the value thereof was
not treated as a gift and part either
was treated as a gift or was furnished
by a third party.

(b) Value of gift when entire consider-
ation is of the type described in para-
graph (a) of this section. If the entire
consideration for the creation of a ten-
ancy by the entirety was treated as a
gift or contributed by a third party,
the determination of the amount, if
any, of a gift made at the termination
of the tenancy will be made by the ap-
plication of the general principles set
forth in §25.2511-1. Under those prin-
ciples, when a spouse surrenders a
property interest in a tenancy, the cre-
ation of which was treated as a gift,
and in return receives an amount
(whether in the form of cash, property,
or an interest in property) less than
the value of the property interest sur-
rendered, that spouse is deemed to
have made a gift in an amount equal to
the difference between the value at the
time of termination, of the property in-
terest surrendered by such spouse and
the amount received in exchange.
Thus, if the husband’s interest in such
a tenancy at the time of termination is
worth $44,971 and the wife’s interest
therein at the time is worth $55,029, the
property is sold for $100,000, and each
spouse received $50,000 out of the pro-
ceeds of the sale, the wife has made a
gift to the husband of $5,029. The prin-
ciples applied in paragraph (c) of
§25.2515-2 for the method of deter-
mining the value of the respective in-
terests of the spouses at the time of
the creation of a tenancy by the en-
tirety are equally applicable in deter-
mining the value of each spouse’s in-
terest in the tenancy at termination,
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except that the actuarial factors to be
applied are those for the respective
spouses at the ages attained at the
date of termination.

(c) Valuation of gift where both types of
consideration are involved. If the consid-
eration furnished consists in part of
the type described in paragraph (a) of
§25.2515-3 (consideration furnished by
the spouses after 1954, and not treated
as a gift in the calendar quarter or cal-
endar year in which it was furnished)
and in part of the type described in
paragraph (a) of this section (consider-
ation furnished by the spouses and
treated as a gift or furnished by a third
party), the amount of the gift is deter-
mined as follows:

(1) By applying the principles set
forth in paragraph (b) of §25.2515-3 to
that portion of the total proceeds of
termination which the consideration
described in paragraph (a) of §25.2515-3
bears to the total consideration fur-
nished;

(2) By applying the principles set
forth in paragraph (b) of this section to
the remaining portion of the total pro-
ceeds of termination; and

(3) By subtracting the proceeds of
termination received by the donor from
the total of the amounts which under
the principles referred to in subpara-
graphs (1) and (2) of this paragraph are
to be compared with the proceeds of
termination received by a spouse in de-
termining whether a gift was made by
that spouse. For example, assume that
consideration of $30,000 was furnished
by the husband in 1954. Assume also
that on February 1, 1955, the husband
contributed $12,000 and the wife $8,000,
the husband’s contribution not being
treated as a gift (see paragraph (b) of
§25.2515-1). Assume further that be-
tween 1957 and 1965 the property appre-
ciated in value by $40,000 and was sold
in 1965 for $90,000 (of which the husband
received $40,000 and the wife $50,000).
The principles set forth in paragraph
(b) of §25.2515-3 are applied to $36,000
(20,000/50,000%$90,000) in arriving at the
amount which is compared with the
proceeds of termination received by a
spouse. Applying the principles set
forth in paragraph (b) of §25.2515-3, this
amount in the case of the husband is
$21,600 (12,000/20,000x$36,000). Similarly,
the principles set forth in paragraph (b)
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of this section are applied to $54,000
($90,000 —36,000), the remaining portion
of the proceeds of termination, in ar-
riving at the amount which is com-
pared with the proceeds of termination
received by a spouse. If in this case ei-
ther spouse, without the consent of the
other spouse, can bring about a sever-
ance of his interest in the tenancy, the
amount determined under paragraph
(b) of this section in the case of the
husband would be $27,000 (Y2 of $54,000).
The total of the two amounts which
are to be compared with the proceeds
of termination received by the husband
is $48,600 ($21,600+27,000). This sum of
$48,600 is then compared with the
$40,000 proceeds received by the hus-
band, and the termination of the ten-
ancy has resulted, for gift tax purposes,
in a transfer of $8,600 by the husband to
his wife in 1965. See paragraph (d) of
this section for an additional example
illustrating the application of this
paragraph.

(d) The application of paragraph (c)
of this section may further be illus-
trated by the following example:

Example. X died in 1948 and devised real
property to Y and Z (Y’s wife) as tenant by
the entirety. Under the law of the jurisdic-
tion, both spouses are entitled to share
equally in the income from, or the enjoy-
ment of, the property, but neither spouse,
acting alone, may defeat the right of the sur-
vivor of them to the whole of the property.
The fair market value of the property at the
time of X’s death was $100,000 and this
amount is the consideration which X fur-
nished toward the creation of the tenancy. In
1955, at which time the fair market value of
the property was the same as at the time of
X’s death, improvements of $50,000 were
made to the property, of which Y furnished
$40,000 out of his own funds and Z furnished
$10,000 out of her own funds. Y did not elect
to treat his transfer to the tenancy as result-
ing in the making of a gift in 1955. In 1956 the
property was sold for $300,000 and Y and Z
each received $150,000 of the proceeds. At the
time the property was sold Y and Z were 45
and 40 years of age, respectively, on their
birthdays nearest the date of sale. The value
of the gift made by Y to Z is $19,942, com-
puted as follows:

Amount determined under principles set
forth in §25.2515-3:
$50,000 (consideration not treated as gift in

year furnished)+$150,000 (total consider-

ation furnished)x$300,000 (proceeds of ter-
mination)=$100,000 (proceeds of termi-
nation to which principles set forth in

§25.2515-3 apply)
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$40,000 (consideration furnished by H and not
treated as gift)+$50,000 (total consideration
not treated as gift)x$100,000=$80,000
Amount determined under principles set

forth in paragraph (b) of this section:

$300,000 (total proceeds of termination)—
$100,000 (proceeds to which principles set
forth in §25.2515-3 apply)=$200,000 (proceeds
to which principles set forth in paragraph

(b) apply) 0.44971 (factor for Y’s lat-

est)x$200,000=$89,942
Amount of gift:

Amount determined under §25.2515-3 ........... $80,000

Amount determined under paragraph (b) ......... 89,942

Total e 169,942

Less: Proceeds received by Y ........ccoeoviieiiiiniennnn 150,000

Amount of gift made by Yto Z .........cccoceinee 19,942

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28732, Dec. 29, 1972]

§25.2516-1 Certain
ments.

property settle-

(a) Section 2516 provides that trans-
fers of property or interests in property
made under the terms of a written
agreement between spouses in settle-
ment of their marital or property
rights are deemed to be for an adequate
and full consideration in money or
money’s worth and, therefore, exempt
from the gift tax (whether or not such
agreement is approved by a divorce de-
cree), if the spouses obtain a final de-
cree of divorce from each other within
two years after entering into the agree-
ment.

(b) See paragraph (b) of §25.6019-3 for
the circumstances under which infor-
mation relating to property settle-
ments must be disclosed on the trans-
feror’s gift tax return for the ‘‘calendar
period’” (as defined in §25.2502-1(c)(1))
in which the agreement becomes effec-
tive.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7238, 37 FR 28732, Dec. 29, 1972;
T.D. 7910, 48 FR 40375, Sept. 7, 1983]

§25.2516-2 Transfers in settlement of
support obligations.

Transfers to provide a reasonable al-
lowance for the support of children (in-
cluding legally adopted children) of a
marriage during minority are not sub-
ject to the gift tax if made pursuant to
an agreement which satisfies the re-
quirements of section 2516.

§25.2518-1

§25.2518-1 Qualified disclaimers of
property; in general.

(a) Applicability—(1) In general. The
rules described in this section, §25.2518-
2, and §25.2518-3 apply to the qualified
disclaimer of an interest in property
which is created in the person dis-
claiming by a transfer made after De-
cember 31, 1976. In general, a qualified
disclaimer is an irrevocable and un-
qualified refusal to accept the owner-
ship of an interest in property. For
rules relating to the determination of
when a transfer creating an interest
occurs, see §25.2518-2(c) (3) and (4).

(2) Example. The provisions of para-
graph (a)(1) of this section may be il-
lustrated by the following example:

Example. W creates an irrevocable trust on
December 10, 1968, and retains the right to
receive the income for life. Upon the death of
W, which occurs after December 31, 1976, the
trust property is distributable to W’s sur-
viving issue, per stirpes. The transfer creating
the remainder interest in the trust occurred
in 1968. See §25.2511-1(c)(2). Therefore, sec-
tion 2518 does not apply to the disclaimer of
the remainder interest because the transfer
creating the interest was made prior to Jan-
uary 1, 1977. If, however, W had caused the
gift to be incomplete by also retaining the
power to designate the person or persons to
receive the trust principal at death, and, as
a result, no transfer (within the meaning of
§25.2511-1(c)(2)) of the remainder interest was
made at the time of the creation of the trust,
section 2518 would apply to any disclaimer
made after W’s death with respect to an in-
terest in the trust property.

(3) Paragraph (a)(1) of this section is
applicable for transfers creating the in-
terest to be disclaimed made on or
after December 31, 1997.

(b) Effect of a qualified disclaimer. If a
person makes a qualified disclaimer as
described in section 2518(b) and
§25.2518-2, for purposes of the Federal
estate, gift, and generation-skipping
transfer tax provisions, the disclaimed
interest in property is treated as if it
had never been transferred to the per-
son making the qualified disclaimer.
Instead, it is considered as passing di-
rectly from the transferor of the prop-
erty to the person entitled to receive
the property as a result of the dis-
claimer. Accordingly, a person making
a qualified disclaimer is not treated as
making a gift. Similarly, the value of a
decedent’s gross estate for purposes of
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the Federal estate tax does not include
the value of property with respect to
which the decedent, or the decedent’s
executor or administrator on behalf of
the decedent, has made a qualified dis-
claimer. If the disclaimer is not a
qualified disclaimer, for the purposes
of the Federal estate, gift, and genera-
tion-skipping transfer tax provisions,
the disclaimer is disregarded and the
disclaimant is treated as having re-
ceived the interest.

(c) Effect of local law—(1) In general—
(1) Interests created before 1982. A dis-
claimer of an interest created in a tax-
able transfer before 1982 which other-
wise meets the requirements of a quali-
fied disclaimer under section 2518 and
the corresponding regulations but
which, by itself, is not effective under
applicable local law to divest owner-
ship of the disclaimed property from
the disclaimant and vest it in another,
is nevertheless treated as a qualified
disclaimer under section 2518 if, under
applicable local law, the disclaimed in-
terest in property is transferred, as a
result of attempting the disclaimer, to
another person without any direction
on the part of the disclaimant. An in-
terest in property will not be consid-
ered to be transferred without any di-
rection on the part of the disclaimant
if, under applicable local law, the
disclaimant has any discretion (wheth-
er or not such discretion is exercised)
to determine who will receive such in-
terest. Actions by the disclaimant
which are required under local law
merely to divest ownership of the prop-
erty from the disclaimant and vest
ownership in another person will not
disqualify the disclaimer for purposes
of section 2518(a). See §25.2518-2(d)(1)
for rules relating to the immediate
vesting of title in the disclaimant.

(ii) Interests created after 1981. [Re-
served]

(2) Creditor’s claims. The fact that a
disclaimer is voidable by the
disclaimant’s creditors has no effect on
the determination of whether such dis-
claimer constitutes a qualified dis-
claimer. However, a disclaimer that is
wholly void or that is voided by the
disclaimant’s creditors cannot be a
qualified disclaimer.

(3) Examples. The provisions of para-
graphs (c) (1) and (2) of this section
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may be illustrated by the following
examples:

Example (1). F dies testate in State Y on
June 17, 1978. G and H are beneficiaries under
the will. The will provides that any dis-
claimed property is to pass to the residuary
estate. H has no interest in the residuary es-
tate. Under the applicable laws of State Y, a
disclaimer must be made within 6 months of
the death of the testator. Seven months
after F’s death, H disclaimed the real prop-
erty H received under the will. The dis-
claimer statute of State Y has a provision
stating that an untimely disclaimer will be
treated as an assignment of the interest dis-
claimed to those persons who would have
taken had the disclaimer been valid. Pursu-
ant to this provision, the disclaimed prop-
erty became part of the residuary estate. As-
suming the remaining requirements of sec-
tion 2518 are met, H has made a qualified dis-
claimer for purposes of section 2518 (a).

Example (2). Assume the same facts as in
example (1) except that the law of State Y
does not treat an ineffective disclaimer as a
transfer to alternative takers. H assigns the
disclaimed interest by deed to those who
would have taken had the disclaimer been
valid. Under these circumstances, H has not
made a qualified disclaimer for purposes of
section 2518 (a) because the disclaimant di-
rected who would receive the property.

Example (3). Assume the same facts as in
example (1) except that the law of State Y
requires H to pay a transfer tax in order to
effectuate the transfer under the ineffective
disclaimer provision. H pays the transfer
tax. H has make a qualified disclaimer for
purposes of section 2518 (a).

(d) Cross-reference. For rules relating
to the effect of qualified disclaimers on
the estate tax charitable and marital
deductions, see §§20.2055-2(c) and
20.2056(d)-1 respectively. For rules re-
lating to the effect of a qualified dis-
claimer of a general power of appoint-
ment, see §20.2041-3(d).

[T.D. 8095, 51 FR 28370, Aug. 7, 1986, as amend-
ed by T.D. 8744, 62 FR 68185, Dec. 31, 1997]

§25.2518-2 Requirements for a quali-
fied disclaimer.

(@) In general. For the purposes of
section 2518(a), a disclaimer shall be a
qualified disclaimer only if it satisfies
the requirements of this section. In
general, to be a qualified disclaimer—

(1) The disclaimer must be irrev-
ocable and unqualified:

(2) The disclaimer must be in writing;

(3) The writing must be delivered to
the person specified in paragraph (b) (2)
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of this section within the time limita-
tions specified in paragraph (c)(1) of
this section;

(4) The disclaimant must not have
accepted the interest disclaimed or any
of its benefits; and

(5) The interest disclaimed must pass
either to the spouse of the decedent or
to a person other than the disclaimant
without any direction on the part of
the person making the disclaimer.

(b) Writing—(1) Requirements. A dis-
claimer is a qualified disclaimer only if
it is in writing. The writing must iden-
tify the interest in property disclaimed
and be signed either by the disclaimant
or by the disclaimant’s legal represent-
ative.

(2) Delivery. The writing described in
paragraph (b)(1) of this section must be
delivered to the transferor of the inter-
est, the transferor’s legal representa-
tive, the holder of the legal title to the
property to which the interest relates,
or the person in possession of such
property.

(c) Time limit—(1) In general. A dis-
claimer is a qualified disclaimer only if
the writing described in paragraph
(b)(1) of this section is delivered to the
persons described in paragraph (b)(2) of
this section no later than the date
which is 9 months after the later of—

(i) The date on which the transfer
creating the interest in the
disclaimant is made, or

(ii) The day on which the disclaimant
attains age 21.

(2) A timely mailing of a disclaimer
treated as a timely delivery. Although
section 7502 and the regulations under
that section apply only to documents
to be filed with the Service, a timely
mailing of a disclaimer to the person
described in paragraph (b)(2) of this
section is treated as a timely delivery
if the mailing requirements under
paragraphs (c)(1), (c)(2) and (d) of
§301.7502-1 are met. Further, if the last
day of the period specified in paragraph
(c)(1) of this section falls on Saturday,
Sunday or a legal holiday (as defined in
paragraph (b) of §301.7503-1), then the
delivery of the writing described in
paragraph (b)(1) of this section shall be
considered timely if delivery is made
on the first succeeding day which is
not Saturday, Sunday or a legal holi-
day. See paragraph (d)(3) of this section

§25.2518-2

for rules applicable to the exception for
individuals under 21 years of age.

(3) Transfer. (i) For purposes of the
time limitation described in paragraph
(c)(1)(i) of this section, the 9-month pe-
riod for making a disclaimer generally
is to be determined with reference to
the transfer creating the interest in
the disclaimant. With respect to inter
vivos transfers, a transfer creating an
interest occurs when there is a com-
pleted gift for Federal gift tax purposes
regardless of whether a gift tax is im-
posed on the completed gift. Thus, gifts
qualifying for the gift tax annual ex-
clusion under section 2503(b) are re-
garded as transfers creating an interest
for this purpose. With respect to trans-
fers made by a decedent at death or
transfers that become irrevocable at
death, the transfer creating the inter-
est occurs on the date of the decedent’s
death, even if an estate tax is not im-
posed on the transfer. For example, a
bequest of foreign-situs property by a
nonresident alien decedent is regarded
as a transfer creating an interest in
property even if the transfer would not
be subject to estate tax. If there is a
transfer creating an interest in prop-
erty during the transferor’s lifetime
and such interest is later included in
the transferor’s gross estate for estate
tax purposes (or would have been in-
cluded if such interest were subject to
estate tax), the 9-month period for
making the qualified disclaimer is de-
termined with reference to the earlier
transfer creating the interest. In the
case of a general power of appointment,
the holder of the power has a 9-month
period after the transfer creating the
power in which to disclaim. If a person
to whom any interest in property
passes by reason of the exercise, re-
lease, or lapse of a general power de-
sires to make a qualified disclaimer,
the disclaimer must be made within a
9-month period after the exercise, re-
lease, or lapse regardless of whether
the exercise, release, or lapse is subject
to estate or gift tax. In the case of a
nongeneral power of appointment, the
holder of the power, permissible ap-
pointees, or takers in default of ap-
pointment must disclaim within a 9-
month period after the original trans-
fer that created or authorized the cre-
ation of the power. If the transfer is for
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the life of an income beneficiary with
succeeding interests to other persons,
both the life tenant and the other
remaindermen, whether their interests
are vested or contingent, must dis-
claim no later than 9 months after the
original transfer creating an interest.
In the case of a remainder interest in
property which an executor elects to
treat as qualified terminable interest
property under section 2056(b)(7), the
remainderman must disclaim within 9
months of the transfer creating the in-
terest, rather than 9 months from the
date such interest is subject to tax
under section 2044 or 2519. A person who
receives an interest in property as the
result of a qualified disclaimer of the
interest must disclaim the previously
disclaimed interest no later than 9
months after the date of the transfer
creating the interest in the preceding
disclaimant. Thus, if A were to make a
qualified disclaimer of a specific be-
quest and as a result of the qualified
disclaimer the property passed as part
of the residue, the beneficiary of the
residue could make a qualified dis-
claimer no later than 9 months after
the date of the testator’s death. See
paragraph (d)(3) of this section for the
time limitation rule with reference to
recipients who are under 21 years of
age.
(ii) Sentences 1 through 10 and 12 of
paragraph (c)(3)(i) of this section are
applicable for transfers creating the in-
terest to be disclaimed made on or
after December 31, 1997.

(4) Joint property—(i) Interests in joint
tenancy with right of survivorship or ten-
ancies by the entirety. Except as pro-
vided in paragraph (c)(4)(iii) of this sec-
tion (with respect to joint bank, bro-
kerage, and other investment ac-
counts), in the case of an interest in a
joint tenancy with right of survivor-
ship or a tenancy by the entirety, a
qualified disclaimer of the interest to
which the disclaimant succeeds upon
creation of the tenancy must be made
no later than 9 months after the cre-
ation of the tenancy regardless of
whether such interest can be unilater-
ally severed under local law. A quali-
fied disclaimer of the survivorship in-
terest to which the survivor succeeds
by operation of law upon the death of
the first joint tenant to die must be
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made no later than 9 months after the
death of the first joint tenant to die re-
gardless of whether such interest can
be unilaterally severed under local law
and, except as provided in paragraph
(c)(4)(ii) of this section (with respect to
certain tenancies created on or after
July 14, 1988), such interest is deemed
to be a one-half interest in the prop-
erty. (See, however, section
2518(b)(2)(B) for a special rule in the
case of disclaimers by persons under
age 21.) This is the case regardless of
the portion of the property attrib-
utable to consideration furnished by
the disclaimant and regardless of the
portion of the property that is included
in the decedent’s gross estate under
section 2040 and regardless of whether
the interest can be unilaterally severed
under local law. See paragraph (c)(5),
Examples (7) and (8), of this section.

(ii) Certain tenancies in real property
between spouses created on or after July
14, 1988. In the case of a joint tenancy
between spouses or a tenancy by the
entirety in real property created on or
after July 14, 1988, to which section
2523(i)(3) applies (relating to the cre-
ation of a tenancy where the spouse of
the donor is not a United States cit-
izen), the surviving spouse may dis-
claim any portion of the joint interest
that is includible in the decedent’s
gross estate under section 2040. See
paragraph (c)(5), Example (9), of this
section.

(iii) Special rule for joint bank, broker-
age, and other investment accounts (e.g.,
accounts held at mutual funds) estab-
lished between spouses or between persons
other than husband and wife. In the case
of a transfer to a joint bank, broker-
age, or other investment account (e.g.,
an account held at a mutual fund), if a
transferor may unilaterally regain the
transferor’s own contributions to the
account without the consent of the
other cotenant, such that the transfer
is not a completed gift under §25.2511-
1(h)(4), the transfer creating the sur-
vivor’s interest in the decedent’s share
of the account occurs on the death of
the deceased cotenant. Accordingly, if
a surviving joint tenant desires to
make a qualified disclaimer with re-
spect to funds contributed by a de-
ceased cotenant, the disclaimer must
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be made within 9 months of the coten-
ant’s death. The surviving joint tenant
may not disclaim any portion of the
joint account attributable to consider-
ation furnished by that surviving joint
tenant. See paragraph (c)(5), Examples
(12), (13), and (14), of this section, re-
garding the treatment of disclaimed in-
terests under sections 2518, 2033 and
2040.

(iv) Effective date. This paragraph
(c)(4) is applicable for disclaimers made
on or after December 31, 1997.

(5) Examples. The provisions of para-
graphs (c)(1) through (c)(4) of this sec-
tion may be illustrated by the fol-
lowing examples. For purposes of the
following examples, assume that all
beneficiaries are over 21 years of age.

Example (1). On May 13, 1978, in a transfer
which constitutes a completed gift for Fed-
eral gift tax purposes, A creates a trust in
which B is given a lifetime interest in the in-
come from the trust. B is also given a non-
general testamentary power of appointment
over the corpus of the trust. The power of ap-
pointment may be exercised in favor of any
of the issue of A and B. If there are no sur-
viving issue at B’s death or if the power is
not exercised, the corpus is to pass to E. On
May 13, 1978, A and B have two surviving
children, C and D. If A, B, C or D wishes to
make a qualified disclaimer, the disclaimer
must be made no later than 9 months after
May 13, 1978.

Example (2). Assume the same facts as in
example (1) except that B is given a general
power of appointment over the corpus of the
trust. B exercises the general power of ap-
pointment in favor of C upon B’s death on
June 17, 1989. C may make a qualified dis-
claimer no later than 9 months after June 17,
1989. If B had died without exercising the
general power of appointment, E could have
made a qualified disclaimer no later than 9
months after June 17, 1989.

Example (3). F creates a trust on April 1,
1978, in which F’s child G is to receive the in-
come from the trust for life. Upon G’s death,
the corpus of the trust is to pass to G’s child
H. If either G or H wishes to make a quali-
fied disclaimer, it must be made no later
than 9 months after April 1, 1978.

Example (4). A creates a trust on February
15, 1978, in which B is named the income ben-
eficiary for life. The trust further provides
that upon B’s death the proceeds of the trust
are to pass to C, if then living. If C
predeceases D, the proceeds shall pass to D
or D’s estate. To have timely disclaimers for
purposes of section 2518, B, C, and D must
disclaim their respective interests no later
than 9 months after February 15, 1978.
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Example (5). A, a resident of State Q, dies
on January 10, 1979, devising certain real
property to B. The disclaimer laws of State
Q require that a disclaimer be made within a
reasonable time after a transfer. B disclaims
the entire interest in real property on No-
vember 10, 1979. Although B’s disclaimer may
be effective under State Q law, it is not a
qualified disclaimer under section 2518 be-
cause the disclaimer was made later than 9
months after the taxable transfer to B.

Example (6). A creates a revocable trust on
June 1, 1980, in which B and C are given the
income interest for life. Upon the death of
the last income beneficiary, the remainder
interest is to pass to D. The creation of the
trust is not a completed gift for Federal gift
tax purposes, but each distribution of trust
income to B and C is a completed gift at the
date of distribution. B and C must disclaim
each income distribution no later than 9
months after the date of the particular dis-
tribution. In order to disclaim an income dis-
tribution in the form of a check, the recipi-
ent must return the check to the trustee un-
cashed along with a written disclaimer. A
dies on September 1, 1982, causing the trust
to become irrevocable, and the trust corpus
is includible in A’s gross estate for Federal
estate tax purposes under section 2038. If B
or C wishes to make a qualified disclaimer of
his income interest, he must do so no later
than 9 months after September 1, 1982. If D
wishes to make a qualified disclaimer of his
remainder interest, he must do so no later
than 9 months after September 1, 1982.

Example (7). On February 1, 1990, A pur-
chased real property with A’s funds. Title to
the property was conveyed to “A and B, as
joint tenants with right of survivorship.”
Under applicable state law, the joint interest
is unilaterally severable by either tenant. B
dies on May 1, 1998, and is survived by A. On
January 1, 1999, A disclaims the one-half sur-
vivorship interest in the property to which A
succeeds as a result of B’s death. Assuming
that the other requirements of section
2518(b) are satisfied, A has made a qualified
disclaimer of the one-half survivorship inter-
est (but not the interest retained by A upon
the creation of the tenancy, which may not
be disclaimed by A). The result is the same
whether or not A and B are married and re-
gardless of the proportion of consideration
furnished by A and B in purchasing the prop-
erty.

Example (8). Assume the same facts as in
Example (7) except that A and B are married
and title to the property was conveyed to “A
and B, as tenants by the entirety.”” Under ap-
plicable state law, the tenancy cannot be
unilaterally severed by either tenant. As-
suming that the other requirements of sec-
tion 2518(b) are satisfied, A has made a quali-
fied disclaimer of the one-half survivorship
interest (but not the interest retained by A
upon the creation of the tenancy, which may
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not be disclaimed by A). The result is the
same regardless of the proportion of consid-
eration furnished by A and B in purchasing
the property.

Example (9). On March 1, 1989, H and W pur-
chase a tract of vacant land which is con-
veyed to them as tenants by the entirety.
The entire consideration is paid by H. W is
not a United States citizen. H dies on June 1,
1998. W can disclaim the entire joint interest
because this is the interest includible in H’s
gross estate under section 2040(a). Assuming
that W’s disclaimer is received by the execu-
tor of H’s estate no later than 9 months after
June 1, 1998, and the other requirements of
section 2518(b) are satisfied, W’s disclaimer
of the property would be a qualified dis-
claimer. The result would be the same if the
property was held in joint tenancy with
right of survivorship that was unilaterally
severable under local law.

Example (10). In 1986, spouses A and B pur-
chased a personal residence taking title as
tenants by the entirety. B dies on July 10,
1998. A wishes to disclaim the one-half undi-
vided interest to which A would succeed by
right of survivorship. If A makes the dis-
claimer, the property interest would pass
under B’s will to their child C. C, an adult,
and A resided in the residence at B’s death
and will continue to reside there in the fu-
ture. A continues to own a one-half undi-
vided interest in the property. Assuming
that the other requirements of section
2518(b) are satisfied, A may make a qualified
disclaimer with respect to the one-half undi-
vided survivorship interest in the residence
if A delivers the written disclaimer to the
personal representative of B’s estate by April
10, 1999, since A is not deemed to have ac-
cepted the interest or any of its benefits
prior to that time and A’s occupancy of the
residence after B’s death is consistent with
A’s retained undivided ownership interest.
The result would be the same if the property
was held in joint tenancy with right of survi-
vorship that was unilaterally severable
under local law.

Example (11). H and W, husband and wife,
reside in state X, a community property
state. On April 1, 1978, H and W purchase real
property with community funds. The prop-
erty is not held by H and W as jointly owned
property with rights of survivorship. H and
W hold the property until January 3, 1985,
when H dies. H devises his portion of the
property to W. On March 15, 1985, W dis-
claims the portion of the property devised to
her by H. Assuming all the other require-
ments of section 2518 (b) have been met, W
has made a qualified disclaimer of the inter-
est devised to her by H. However, W could
not disclaim the interest in the property
that she acquired on April 1, 1978.

Example (12). On July 1, 1990, A opens a
bank account that is held jointly with B, A’s
spouse, and transfers $50,000 of A’s money to

26 CFR Ch. | (4-1-04 Edition)

the account. A and B are United States citi-
zens. A can regain the entire account with-
out B’s consent, such that the transfer is not
a completed gift under §25.2511-1(h)(4). A dies
on August 15, 1998, and B disclaims the entire
amount in the bank account on October 15,
1998. Assuming that the remaining require-
ments of section 2518(b) are satisfied, B made
a qualified disclaimer under section 2518(a)
because the disclaimer was made within 9
months after A’s death at which time B had
succeeded to full dominion and control over
the account. Under state law, B is treated as
predeceasing A with respect to the dis-
claimed interest. The disclaimed account
balance passes through A’s probate estate
and is no longer joint property includible in
A’s gross estate under section 2040. The en-
tire account is, instead, includible in A’s
gross estate under section 2033. The result
would be the same if A and B were not mar-
ried.

Example (13). The facts are the same as Ex-
ample (12), except that B, rather than A, dies
on August 15, 1998. A may not make a quali-
fied disclaimer with respect to any of the
funds in the bank account, because A fur-
nished the funds for the entire account and A
did not relinquish dominion and control over
the funds.

Example (14). The facts are the same as Ex-
ample (12), except that B disclaims 40 per-
cent of the funds in the account. Since,
under state law, B is treated as predeceasing
A with respect to the disclaimed interest,
the 40 percent portion of the account balance
that was disclaimed passes as part of A’s pro-
bate estate, and is no longer characterized as
joint property. This 40 percent portion of the
account balance is, therefore, includible in
A’s gross estate under section 2033. The re-
maining 60 percent of the account balance
that was not disclaimed retains its character
as joint property and, therefore, is includible
in A’s gross estate as provided in section
2040(b). Therefore, 30 percent (%2x60 percent)
of the account balance is includible in A’s
gross estate under section 2040(b), and a total
of 70 percent of the aggregate account bal-
ance is includible in A’s gross estate. If A
and B were not married, then the 40 percent
portion of the account subject to the dis-
claimer would be includible in A’s gross es-
tate as provided in section 2033 and the 60
percent portion of the account not subject to
the disclaimer would be includible in A’s
gross estate as provided in section 2040(a),
because A furnished all of the funds with re-
spect to the account.

(d) No acceptance of benefits—(1) Ac-
ceptance. A qualified disclaimer cannot
be made with respect to an interest in
property if the disclaimant has accept-
ed the interest or any of its benefits,
expressly or impliedly, prior to making
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the disclaimer. Acceptance is mani-
fested by an affirmative act which is
consistent with ownership of the inter-
est in property. Acts indicative of ac-
ceptance include using the property or
the interest in property; accepting
dividends, interest, or rents from the
property; and directing others to act
with respect to the property or interest
in property. However, merely taking
delivery of an instrument of title,
without more, does not constitute ac-
ceptance. Moreover, a disclaimant is
not considered to have accepted prop-
erty merely because under applicable
local law title to the property vests im-
mediately in the disclaimant upon the
death of a decedent. The acceptance of
one interest in property will not, by
itself, constitute an acceptance of any
other separate interests created by the
transferor and held by the disclaimant
in the same property. In the case of
residential property, held in joint ten-
ancy by some or all of the residents, a
joint tenant will not be considered to
have accepted the joint interest merely
because the tenant resided on the prop-
erty prior to disclaiming his interest in
the property. The exercise of a power of
appointment to any extent by the
donee of the power is an acceptance of
its benefits. In addition, the acceptance
of any consideration in return for mak-
ing the disclaimer is an acceptance of
the benefits of the entire interest dis-
claimed.

(2) Fiduciaries. If a beneficiary who
disclaims an interest in property is
also a fiduciary, actions taken by such
person in the exercise of fiduciary pow-
ers to preserve or maintain the dis-
claimed property shall not be treated
as an acceptance of such property or
any of its benefits. Under this rule, for
example, an executor who is also a ben-
eficiary may direct the harvesting of a
crop or the general maintenance of a
home. A fiduciary, however, cannot re-
tain a wholly discretionary power to
direct the enjoyment of the disclaimed
interest. For example, a fiduciary’s dis-
claimer of a beneficial interest does
not meet the requirements of a quali-
fied disclaimer if the fiduciary exer-
cised or retains a discretionary power
to allocate enjoyment of that interest
among members of a designated class.
See paragraph (e) of this section for
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rules relating to the effect of directing
the redistribution of disclaimed prop-
erty.

(3) Under 21 years of age. A bene-
ficiary who is under 21 years of age has
until 9 months after his twenty-first
birthday in which to make a qualified
disclaimer of his interest in property.
Any actions taken with regard to an
interest in property by a beneficiary or
a custodian prior to the beneficiary’s
twenty-first birthday will not be an ac-
ceptance by the beneficiary of the in-
terest.

(4) Examples. The provisions of para-
graphs (d) (1), (2) and (3) of this section
may be illustrated by the following ex-
amples:

Example (1). On April 9, 1977, A established
a trust for the benefit of B, then age 22.
Under the terms of the trust, the current in-
come of the trust is to be paid quarterly to
B. Additionally, one half the principal is to
be distributed to B when B attains the age of
30 years. The balance of the principal is to be
distributed to B when B attains the age of 40
years. Pursuant to the terms of the trust, B
received a distribution of income on June 30,
1977. On August 1, 1977, B disclaimed B’s
right to receive both the income from the
trust and the principal of the trust, B’s dis-
claimer of the income interest is not a quali-
fied disclaimer for purposes of section 2518(a)
because B accepted income prior to making
the disclaimer. B’s disclaimer of the prin-
cipal, however, does satisfy section 2518(b)(3).
See also §25.2518-3 for rules relating to the
disclaimer of less than an entire interest in
property.

Example (2). B is the recipient of certain
property devised to B under the will of A.
The will stated that any disclaimed property
was to pass to C. B and C entered into nego-
tiations in which it was decided that B would
disclaim all interest in the real property
that was devised to B. In exchange, C prom-
ised to let B live in the family home for life.
B’s disclaimer is not a qualified disclaimer
for purposes of section 2518(a) because B ac-
cepted consideration for making the dis-
claimer.

Example (3). A received a gift of Blackacre
on December 25, 1978. A never resided on
Blackacre but when property taxes on
Blackacre became due on July 1, 1979, A paid
them out personal funds. On August 15, 1979,
A disclaimed the gift of Blackacre. Assuming
all the requirements of section 2518 (b) have
been met, A has made a qualified disclaimer
of Blackacre. Merely paying the property
taxes does not constitute an acceptance of
Blackacre even though A’s personal funds
were used to pay the taxes.
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Example (4). A died on February 15, 1978.
Pursuant to A’s will, B received a farm in
State Z. B requested the executor to sell the
farm and to give the proceeds to B. The ex-
ecutor then sold the farm pursuant to B’s re-
quest. B then disclaimed $50,000 of the pro-
ceeds from the sale of the farm. B’s dis-
claimer is not a qualified disclaimer. By re-
questing the executor to sell the farm B ac-
cepted the farm even though the executor
may not have been legally obligated to com-
ply with B’s request. See also §25.2518-3 for
rules relating to the disclaimer of less than
an entire interest in property.

Example (5). Assume the same facts as in
example (4) except that instead of requesting
the executor to sell the farm, B pledged the
farm as security for a short-term loan which
was paid off prior to distribution of the es-
tate. B then disclaimed his interest in the
farm. B’s disclaimer is not a qualified dis-
claimer. By pledging the farm as security for
the loan, B accepted the farm.

Example (6). A delivered 1,000 shares of
stock in Corporation X to B as a gift on Feb-
ruary 1, 1980. A had the shares registered in
B’s name on that date. On April 1, 1980, B dis-
claimed the interest in the 1,000 shares. Prior
to making the disclaimer, B did not pledge
the shares, accept any dividends or otherwise
commit any acts indicative of acceptance.
Assuming the remaining requirements of
section 2518 are satisfied, B’s disclaimer is a
qualified disclaimer.

Example (7). On January 1, 1980, A created
an irrevocable trust in which B was given a
testamentary general power of appointment
over the trust’s corpus. B executed a will on
June 1, 1980, in which B provided for the ex-
ercise of the power of appointment. On Sep-
tember 1, 1980, B disclaimed the testa-
mentary power of appointment. Assuming
the remaining requirements of section 2518
(b) are satisfied, B’s disclaimer of the testa-
mentary power of appointment is a qualified
disclaimer.

Example (8). H and W reside in X, a commu-
nity property state. On January 1, 1981, H
and W purchase a residence with community
funds. They continue to reside in the house
until H dies testate on February 1, 1990. Al-
though H could devise his portion of the resi-
dence to any person, H devised his portion of
the residence to W. On September 1, 1990, W
disclaims the portion of the residence de-
vised to her pursuant to H’s will but con-
tinues to live in the residence. Assuming the
remaining requirements of section 2518(b)
are satisfied, W’s disclaimer is a qualified
disclaimer under section 2518 (a). W’s contin-
ued occupancy of the house prior to making
the disclaimer will not by itself be treated as
an acceptance of the benefits of the portion
of the residence devised to her by H.

Example (9). In 1979, D established a trust
for the benefit of D’s minor children E and F.
Under the terms of the trust, the trustee is
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given the power to make discretionary dis-
tributions of current income and corpus to
both children. The corpus of the trust is to
be distributed equally between E and F when
E becomes 35 years of age. Prior to attaining
the age of 21 years on April 8, 1982, E receives
several distributions of income from the
trust. E receives no distributions of income
between April 8, 1982 and August 15, 1982,
which is the date on which E disclaims all
interest in the income from the trust. As a
result of the disclaimer the income will be
distributed to F. If the remaining require-
ments of section 2518 are met, E’s disclaimer
is a qualified disclaimer under section
2518(a). To have a qualified disclaimer of the
interest in corpus, E must disclaim the in-
terest no later than 9 months after April 8,
1982, E’s 21st birthday.

Example (10). Assume the same facts as in
example (9) except that E accepted a dis-
tribution of income on May 13, 1982. E’s dis-
claimer is not a qualified disclaimer under
section 2518 because by accepting an income
distribution after attaining the age of 21, E
accepted benefits from the income interest.

Example (11). F made a gift of 10 shares of
stock to G as custodian for H under the
State X Uniform Gifts to Minors Act. At the
time of the gift, H was 15 years old. At age
18, the local age of majority, the 10 shares
were delivered to and registered in the name
of H. Between the receipt of the shares and
H’s 21st birthday, H received dividends from
the shares. Within 9 months of attaining age
21, H disclaimed the 10 shares. Assuming H
did not accept any dividends from the shares
after attaining age 21, the disclaimer by H is
a qualified disclaimer under section 2518.

(e) Passage without direction by the
disclaimant of beneficial enjoyment of dis-
claimed interest—(1) In general. A dis-
claimer is not a qualified disclaimer
unless the disclaimed interest passes
without any direction on the part of
the disclaimant to a person other than
the disclaimant (except as provided in
paragraph (e)(2) of this section). If
there is an express or implied agree-
ment that the disclaimed interest in
property is to be given or bequeathed
to a person specified by the
disclaimant, the disclaimant shall be
treated as directing the transfer of the
property interest. The requirements of
a qualified disclaimer under section
2518 are not satisfied if—

(i) The disclaimant, either alone or
in conjunction with another, directs
the redistribution or transfer of the
property or interest in property to an-
other person (or has the power to di-
rect the redistribution or transfer of
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the property or interest in property to
another person unless such power is
limited by an ascertainable standard);
or

(ii) The disclaimed property or inter-

est in property passes to or for the ben-
efit of the disclaimant as a result of
the disclaimer (except as provided in
paragraph (e)(2) of this section).
If a power of appointment is dis-
claimed, the requirements of this para-
graph (e)(1) are satisfied so long as
there is no direction on the part of the
disclaimant with respect to the trans-
fer of the interest subject to the power
or with respect to the transfer of the
power to another person. A person may
make a qualified disclaimer of a bene-
ficial interest in property even if after
such disclaimer the disclaimant has a
fiduciary power to distribute to des-
ignated beneficiaries, but only if the
power is subject to an ascertainable
standard. See examples (11) and (12) of
paragraph (e)(5) of this section.

(2) Disclaimer by surviving spouse. In
the case of a disclaimer made by a de-
cedent’s surviving spouse with respect
to property transferred by the dece-
dent, the disclaimer satisfies the re-
quirements of this paragraph (e) if the
interest passes as a result of the dis-
claimer without direction on the part
of the surviving spouse either to the
surviving spouse or to another person.
If the surviving spouse, however, re-
tains the right to direct the beneficial
enjoyment of the disclaimed property
in a transfer that is not subject to Fed-
eral estate and gift tax (whether as
trustee or otherwise), such spouse will
be treated as directing the beneficial
enjoyment of the disclaimed property,
unless such power is limited by an as-
certainable standard. See examples (4),
(5), and (6) in paragraph (e)(5) of this
section.

(3) Partial failure of disclaimer. If a dis-
claimer made by a person other than
the surviving spouse is not effective to
pass completely an interest in property
to a person other than the disclaimant
because—

(i) The disclaimant also has a right
to receive such property as an heir at
law, residuary beneficiary, or by any
other means; and

(ii) The disclaimant does not effec-
tively disclaim these rights, the dis-
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claimer is not a qualified disclaimer
with respect to the portion of the dis-
claimed property which the
disclaimant has a right to receive. If
the portion of the disclaimed interest
in property which the disclaimant has
a right to receive is not severable prop-
erty or an undivided portion of the
property, then the disclaimer is not a
qualified disclaimer with respect to
any portion of the property. Thus, for
example, if a disclaimant who is not a
surviving spouse receives a specific be-
quest of a fee simple interest in prop-
erty and as a result of the disclaimer of
the entire interest, the property passes
to a trust in which the disclaimant has
a remainder interest, then the dis-
claimer will not be a qualified dis-
claimer unless the remainder interest
in the property is also disclaimed. See
§25.2518-3 (a)(1)(ii) for the definition of
severable property.

(4) Effect of precatory language. Preca-
tory language in a disclaimer naming
takers of disclaimed property will not
be considered as directing the redis-
tribution or transfer of the property or
interest in property to such persons if
the applicable State law gives the lan-
guage no legal effect.

(5) Examples. The provisions of this
paragraph (e) may be illustrated by the
following examples:

Example (1). A, a resident of State X, died
on July 30, 1978. Pursuant to A’s will, B, A’s
son and heir at law, received the family
home. In addition, B and C each received 50
percent of A’s residuary estate. B disclaimed
the home. A’s will made no provision for the
distribution of property in the case of a
beneficiary’s disclaimer. Therefore, pursuant
to the disclaimer laws of State X, the dis-
claimed property became part of the resid-
uary estate. Because B’s 50 percent share of
the residuary estate will be increased by 50
percent of the value of the family home, the
disclaimed property will not pass solely to
another person. Consequently, B’s disclaimer
of the family home is a qualified disclaimer
only with respect to the 50 percent portion
that passes solely to C. Had B also dis-
claimed B’s 50 percent interest in the resid-
uary estate, the disclaimer would have been
a qualified disclaimer under section 2518 of
the entire interest in the home (assuming
the remaining requirements of a qualified
disclaimer were satisfied). Similarly, if
under the laws of State X, the disclaimer has
the effect of divesting B of all interest in the
home, both as devisee and as a beneficiary of
the residuary estate, including any property
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resulting from its sale, the disclaimer would
be a qualified disclaimer of B’s entire inter-
est in the home.

Example (2). D, a resident of State Y, died
testate on June 30, 1978. E, an heir at law of
D, received specific bequests of certain sever-
able personal property from D. E disclaimed
the property transferred by D under the will.
The will made no provision for the distribu-
tion of property in the case of a beneficiary’s
disclaimer. The disclaimer laws of State Y
provide that such property shall pass to the
decedent’s heirs at law in the same manner
as if the disclaiming beneficiary had died im-
mediately before the testator’s death. Be-
cause State Y’s law treats E as predeceasing
D, the property disclaimed by E does not
pass to E as an heir at law or otherwise. Con-
sequently, if the remaining requirements of
section 2518(b) are satisfied, E’s disclaimer is
a qualified disclaimer under section 2518(a).

Example (3). Assume the same facts as in
example (2) except that State Y has no provi-
sion treating the disclaimant as prede-
ceasing the testator. E’s disclaimer satisfies
section 2518 (b)(4) only to the extent that E
does not have a right to receive the property
as an heir at law. Had E disclaimed both the
share E received under D’s will and E’s intes-
tate share, the requirement of section 2518
(b)(4) would have been satisfied.

Example (4). B died testate on February 13,
1980. B’s will established both a marital trust
and a nonmarital trust. The decedent’s sur-
viving spouse, A, is an income beneficiary of
the marital trust and has a testamentary
general power of appointment over its assets.
A is also an income beneficiary of the non-
marital trust, but has no power to appoint or
invade the corpus. The provisions of the will
specify that any portion of the marital trust
disclaimed is to be added to the nonmarital
trust. A disclaimed 30 percent of the marital
trust. (See §25.2518-3 (b) for rules relating to
the disclaimer of an undivided portion of an
interest in property.) Pursuant to the will,
this portion of the marital trust property
was transferred to the nonmarital trust
without any direction on the part of A. This
disclaimer by A satisfies section 2518 (b)(4).

Example (5). Assume the same facts as in
example (4) except that A, the surviving
spouse, has both an income interest in the
nonmarital trust and a testamentary non-
general power to appoint among designated
beneficiaries. This power is not limited by an
ascertainable standard. The requirements of
section 2518 (b)(4) are not satisfied unless A
also disclaims the nongeneral power to ap-
point the portion of the trust corpus that is
attributable to the property that passed to
the nonmarital trust as a result of A’s dis-
claimer. Assuming that the fair market
value of the disclaimed property on the date
of the disclaimer is $250,000 and that the fair
market value of the nonmarital trust (in-
cluding the disclaimed property) imme-

26 CFR Ch. | (4-1-04 Edition)

diately after the disclaimer is $750,000, A
must disclaim the power to appoint one-
third of the nonmarital trust’s corpus. The
result is the same regardless of whether the
nongeneral power is testamentary or inter
Vivos.

Example (6). Assume the same facts as in
example (4) except that A has both an in-
come interest in the nonmarital trust and a
power to invade corpus if needed for A’s
health or maintenance. In addition, an inde-
pendent trustee has power to distribute to A
any portion of the corpus which the trustee
determines to be desirable for A’s happiness.
Assuming the other requirements of section
2518 are satisfied. A may make a qualified
disclaimer of interests in the marital trust
without disclaiming any of A’s interests in
the nonmarital trust.

Example (7). B died testate on June 1, 1980.
B’s will created both a marital trust and a
nonmarital trust. The decedent’s surviving
spouse, C, is an income beneficiary of the
marital trust and has a testamentary gen-
eral power of appointment over its assets. C
is an income beneficiary of the nonmarital
trust, and additionally has the noncumu-
lative right to withdraw yearly the greater
of $5,000 or 5 percent of the aggregate value
of the principal. The provisions of the will
specify that any portion of the marital trust
disclaimed is to be added to the nonmarital
trust. C disclaims 50 percent of the marital
trust corpus. Pursuant to the will, this
amount is transferred to the nonmarital
trust. Assuming the remaining requirements
of section 2518(b) are satisfied, C’s disclaimer
is a qualified disclaimer.

Example (8). A, a resident of State X, died
on July 19, 1979. A was survived by a spouse
B, and three children, C, D, and E. Pursuant
to A’s will, B received one-half of A’s estate
and the children received equal shares of the
remaining one-half of the estate. B dis-
claimed the entire interest B had received.
The will made no provisions for the distribu-
tion of property in the case of a beneficiary’s
disclaimer. The disclaimer laws of State X
provide that under these circumstances dis-
claimed property passes to the decedent’s
heirs at law in the same manner as if the dis-
claiming beneficiary had died immediately
before the testator’s death. As a result, C, D,
and E are A’s only remaining heirs at law,
and will divide the disclaimed property
equally among themselves. B’s disclaimer in-
cludes language stating that ‘it is my inten-
tion that C, D, and E will share equally in
the division of this property as a result of
my disclaimer.” State X considers these to
be precatory words and gives them no legal
effect. B’s disclaimer meets all other re-
quirements imposed by State X on dis-
claimers, and is considered an effective dis-
claimer under which the property will vest
solely in C, D, and E in equal shares without
any further action required by B. Therefore,
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B is not treated as directing the redistribu-
tion or transfer of the property. If the re-
maining requirements of secton 2518 are met,
B’s disclaimer is a qualified disclaimer.

Example (9). C died testate on January 1,
1979. According to C’s will, D was to receive
s of the residuary estate with any dis-
claimed property going to E. D was also to
receive a second % of the residuary estate
with any disclaimed property going to F. Fi-
nally, D was to receive a final ¥z of the resid-
uary estate with any disclaimed property
going to G. D specifically states that he is
disclaiming the interest in which the dis-
claimed property is designated to pass to E.
D has effectively directed that the dis-
claimed property will pass to E and therefore
D’s disclaimer is not a qualified disclaimer
under section 2518(a).

Example (10). Assume the same facts as in
example (9) except that C’s will also states
that D was to receive Blackacre and
Whiteacre. C’s will further provides that if D
disclaimed Blackacre then such property was
to pass to E and that if D disclaimed
Whiteacre then Whiteacre was to pass to F.
D specifically disclaims Blackacre with the
intention that it pass to E. Assuming the
other requirements of section 2518 are met, D
has made a qualified disclaimer of
Blackacre. Alternatively, D could disclaim
an undivided portion of both Blackacre and
Whiteacre. Assuming the other requirements
of section 2518 are met, this would also be a
qualified disclaimer.

Example (11). G creates an irrevocable trust
on February 16, 1983, naming H, | and J as
the income beneficiaries for life and F as the
remainderman. F is also named the trustee
and as trustee has the discretionary power to
invade the corpus and make discretionary
distributions to H, | or J during their lives.
F disclaims the remainder interest on Au-
gust 8, 1983, but retains his discretionary
power to invade the corpus. F has not made
a qualified disclaimer because F retains the
power to direct enjoyment of the corpus and
the retained fiduciary power is not limited
by an ascertainable standard.

Example (12). Assume the same facts as in
example (11) except that F may only invade
the corpus to make distributions for the
health, maintenance or support of H, | or J
during their lives. If the other requirements
of section 2518(b) are met, F has made a
qualified disclaimer of the remainder inter-
est because the retained fiduciary power is
limited by an ascertainable standard.

[T.D. 8095, 51 FR 28371, Aug. 7, 1986; 51 FR
31939, Sept. 8, 1986, as amended by T.D. 8744,
62 FR 68185, Dec. 31, 1997]

§25.2518-3 Disclaimer of less than an
entire interest.

(a) Disclaimer of a partial interest—(1)
In general—(i) Interest. If the require-

§25.2518-3

ments of this section are met, the dis-
claimer of all or an undivided portion
of any separate interest in property
may be a qualified disclaimer even if
the disclaimant has another interest in
the same property. In general, each in-
terest in property that is separately
created by the transferor is treated as
a separate interest. For example, if an
income interest in securities is be-
queathed to A for life, then to B for
life, with the remainder interest in
such securities bequeathed to A’s es-
tate, and if the remaining require-
ments of section 2518(b) are met, A
could make a qualified disclaimer of ei-
ther the income interest or the remain-
der, or an undivided portion of either
interest. A could not, however, make a
qualified disclaimer of the income in-
terest for a certain number of years.
Further, where local law merges inter-
ests separately created by the trans-
feror, a qualified disclaimer will be al-
lowed only if there is a disclaimer of
the entire merged interest or an undi-
vided portion of such merged interest.
See example (12) in paragraph (d) of
this section. See §25.2518-3(b) for rules
relating to the disclaimer of an undi-
vided portion. Where the merger of sep-
arate interests would occur but for the
creation by the transferor of a nominal
interest (as defined in paragraph
(@)(1)(iv) of this section), a qualified
disclaimer will be allowed only if there
is a disclaimer of all the separate in-
terests, or an undivided portion of all
such interests, which would have
merged but for the nominal interest.
(ii) Severable property. A disclaimant
shall be treated as making a qualified
disclaimer of a separate interest in
property if the disclaimer relates to
severable property and the disclaimant
makes a disclaimer which would be a
qualified disclaimer if such property
were the only property in which the
disclaimant had an interest. If applica-
ble local law does not recognize a pur-
ported disclaimer of severable prop-
erty, the disclaimant must comply
with the requirements of paragraph
(c)(1) of §25.2518-1 in order to make a
qualified disclaimer of the severable
property. Severable property is prop-
erty which can be divided into separate
parts each of which, after severance,
maintains a complete and independent
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existence. For example, a legatee of
shares of corporate stock may accept
some shares of the stock and make a
qualified disclaimer of the remaining
shares.

(iii) Powers of appointment. A power of
appointment with respect to property
is treated as a separate interest in such
property and such power of appoint-
ment with respect to all or an undi-
vided portion of such property may be
disclaimed independently from any
other interests separately created by
the transferor in the property if the re-
quirements of section 2518(b) are met.
See example (21) of paragraph (d) of
this section. Further, a disclaimer of a
power of appointment with respect to
property is a qualified disclaimer only
if any right to direct the beneficial en-
joyment of the property which is re-
tained by the disclaimant is limited by
an ascertainable standard. See example
(9) of paragraph (d) of this section.

(iv) Nominal interest. A nominal inter-
est is an interest in property created
by the transferor that—

(A) Has an actuarial value (as deter-
mined under §20.2031-7) of less than 5
percent of the total value of the prop-
erty at the time of the taxable transfer
creating the interest,

(B) Prevents the merger under local
law or two or more other interests cre-
ated by the transferor, and

(C) Can be clearly shown from all the
facts and circumstances to have been
created primarily for the purpose of
preventing the merger of such other in-
terests.

Factors to be considered in deter-
mining whether an interest is created
primarily for the purpose of preventing
merger include (but are not limited to)
the following: the relationship between
the transferor and the interest holder;
the age difference between the interest
holder and the beneficiary whose inter-
ests would have merged; the interest
holder’s state of health at the time of
the taxable transfer; and, in the case of
a contingent remainder, any other fac-
tors which indicate that the possibility
of the interest vesting as a fee simple
is so remote as to be negligible.

(2) In trust. A disclaimer is not a
qualified disclaimer under section 2518
if the beneficiary disclaims income de-
rived from specific property trans-

26 CFR Ch. | (4-1-04 Edition)

ferred in trust while continuing to ac-
cept income derived from the remain-
ing properties in the same trust unless
the disclaimer results in such property
being removed from the trust and pass-
ing, without any direction on the part
of the disclaimant, to persons other
than the disclaimant or to the spouse
of the decedent. Moreover, a disclaimer
of both an income interest and a re-
mainder interest in specific trust as-
sets is not a qualified disclaimer if the
beneficiary retains interests in other
trust property unless, as a result of the
disclaimer, such assets are removed
from the trust and pass, without any
direction on the part of the
disclaimant, to persons other than the
disclaimant or to the spouse of the de-
cedent. The disclaimer of an undivided
portion of an interest in a trust may be
a qualified disclaimer. See also para-
graph (b) of this section for rules relat-
ing to the disclaimer of an undivided
portion of an interest in property.

(b) Disclaimer of undivided portion. A
disclaimer of an undivided portion of a
separate interest in property which
meets the other requirements of a
qualified disclaimer under section
2518(b) and the corresponding regula-
tions is a qualified disclaimer. An undi-
vided portion of a disclaimant’s sepa-
rate interest in property must consist
of a fraction or percentage of each and
every substantial interest or right
owned by the disclaimant in such prop-
erty and must extend over the entire
term of the disclaimant’s interest in
such property and in other property
into which such property is converted.
A disclaimer of some specific rights
while retaining other rights with re-
spect to an interest in the property is
not a qualified disclaimer of an undi-
vided portion of the disclaimant’s in-
terest in property. Thus, for example, a
disclaimer made by the devisee of a fee
simple interest in Blackacre is not a
qualified disclaimer if the disclaimant
disclaims a remainder interest in
Blackacre but retains a life estate.

(c) Disclaimer of a pecuniary amount. A
disclaimer of a specific pecuniary
amount out of a pecuniary or nonpecu-
niary bequest or gift which satisfies
the other requirements of a qualified
disclaimer under section 2518 (b) and
the corresponding regulations is a

580



Internal Revenue Service, Treasury

qualified disclaimer provided that no
income or other benefit of the dis-
claimed amount inures to the benefit
of the disclaimant either prior to or
subsequent to the disclaimer. Thus, fol-
lowing the disclaimer of a specific pe-
cuniary amount from a bequest or gift,
the amount disclaimed and any income
attributable to such amount must be
segregated from the portion of the gift
or bequest that was not disclaimed.
Such a segregation of assets making up
the disclaimer of a pecuniary amount
must be made on the basis of the fair
market value of the assets on the date
of the disclaimer or on a basis that is
fairly representative of value changes

Total amount of distributions received by the

disclaimant out of the gift or bequest

§25.2518-3

that may have occurred between the
date of transfer and the date of the dis-
claimer. A pecuniary amount distrib-
uted to the disclaimant from the be-
quest or gift prior to the disclaimer
shall be treated as a distribution of
corpus from the bequest or gift. How-
ever, the acceptance of a distribution
from the gift or bequest shall also be
considered to be an acceptance of a
proportionate amount of income
earned by the bequest or gift. The pro-
portionate share of income considered
to be accepted by the disclaimant shall
be determined at the time of the dis-
claimer according to the following for-
mula:

Total amount of income earned by the

Total value of the gift or bequest on the date

of transfer

See examples (17), (18), and (19) in
§25.2518-3(d) for illustrations of the
rules set forth in this paragraph (c).

(d) Examples. The provisions of this
section may be illustrated by the fol-
lowing examples:

Example (1). A, a resident of State Q, died
on August 1, 1978. A’s will included specific
bequests of 100 shares of stock in X corpora-
tion; 200 shares of stock in Y corporation; 500
shares of stock in Z corporation; personal ef-
fects consisting of paintings, home fur-
nishings, jewelry, and silver, and a 500 acre
farm consisting of a residence, various out-
buildings, and 500 head of cattle. The laws of
State Q provide that a disclaimed interest
passes in the same manner as if the dis-
claiming beneficiary had died immediately
before the testator’s death. Pursuant to A’s
will, B was to receive both the personal ef-
fects and the farm. C was to receive all the
shares of stock in Corporation X and Y and
D was to receive all the shares of stock in
Corporation Z. B disclaimed 2 of the paint-
ings and all the jewelry, C disclaimed 50
shares of Y corporation stock, and D dis-
claimed 100 shares of Z corporation stock. If
the remaining requirements of section
2518(b) and the corresponding regulations are
met, each of these disclaimers is a qualified
disclaimer for purposes of section 2518(a).

Example (2). Assume the same facts as in
example (1) except that D disclaimed the in-
come interest in the shares of Z corporation
stock while retaining the remainder interest

x  giftor bequest between date of
transfer and date of disclaimer

in such shares. D’s disclaimer is not a quali-
fied disclaimer.

Example (3). Assume the same facts as in
example (1) except that B disclaimed 300
identified acres of the 500 acres. Assuming
that B’s disclaimer meets the remaining re-
quirements of section 2518(b), it is a qualified
disclaimer.

Example (4). Assume the same facts as in
example (1) except that A devised the income
from the farm to B for life and the remainder
interest to C. B disclaimed 40 percent of the
income from the farm. Assuming that it
meets the remaining requirements of section
2518(b), B’s disclaimer of an undivided por-
tion of the income is a qualified disclaimer.

Example (5). E died on September 13, 1978.
Under the provisions of E’s will, E’s shares of
stock in X, Y, and Z corporations were to be
transferred to a trust. The trust provides
that all income is to be distributed currently
to F and G in equal parts until F attains the
age of 45 years. At that time the corpus of
the trust is to be divided equally between F
and G. F disclaimed the income arising from
the shares of X stock. G disclaimed 20 per-
cent of G’s interest in the trust. F’s dis-
claimer is not a qualified disclaimer because
the X stock remains in the trust. If the re-
maining requirements of section 2518(b) are
met, G’s disclaimer is a qualified disclaimer.

Example (6). Assume the same facts as in
example (5) except that F disclaimed both
the income interest and the remainder inter-
est in the shares of X stock. F’s disclaimer
results in the X stock being transferred out
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of the trust to G without any direction on
F’s part. F’s disclaimer is a qualified dis-
claimer under section 2518(b).

Example (7). Assume the same facts as in
example (5) except that F is only an income
beneficiary of the trust. The X stock remains
in the trust after F’s disclaimer of the in-
come arising from the shares of X stock. F’s
disclaimer is not a qualified disclaimer
under section 2518.

Example (8). Assume the same facts as in
example (5) except that F disclaimed the en-
tire income interest in the trust while re-
taining the interest F has in corpus. Alter-
natively, assume that G disclaimed G’s en-
tire corpus interest while retaining G’s in-
terest in the income from the trust. If the re-
maining requirements of section 2518(b) are
met, either disclaimer will be a qualified dis-
claimer.

Example (9). G creates an irrevocable trust
on May 13, 1980, with H, I, and J as the in-
come beneficiaries. In addition, H, who is the
trustee, holds the power to invade corpus for
H’s health, maintenance, support and happi-
ness and a testamentary power of appoint-
ment over the corpus. In the absence of the
exercise of the power of appointment, the
property passes to | and J in equal shares. H
disclaimed the power to invade corpus for
H’s health, maintenance, support and happi-
ness. Because H retained the testamentary
power to appoint the property in the corpus,
H’s disclaimer is not a qualified disclaimer.
If H also disclaimed the testamentary power
of appointment, H’s disclaimer would have
been a qualified disclaimer.

Example (10). E creates an irrevocable trust
on May 1, 1980, in which D is the income ben-
eficiary for life. Subject to the trustee’s dis-
cretion, E’s children, A, B, and C, have the
right to receive corpus during D’s lifetime.
The remainder passes to D if D survives A, B,
C, and all their issue. D also holds an inter
vivos power to appoint the trust corpus to A,
B, and C. On September 1, 1980, D disclaimed
the remainder interest. D’s disclaimer is not
a qualified disclaimer because D retained the
power to direct the use and enjoyment of
corpus during D’s life.

Example (11). Under H’s will, a trust is cre-
ated from which W is to receive all of the in-
come for life. The trustee has the power to
invade the trust corpus for the support or
maintenance of D during the life of W. The
trust is to terminate at W’s death, at which
time the trust property is to be distributed
to D. D makes a timely disclaimer of the
right to corpus during W’s lifetime, but does
not disclaim the remainder interest. D’s dis-
claimer is a qualified disclaimer assuming
the remaining requirements of section 2518
are met.

Example (12). Under the provisions of G’s
will A received a life estate in a farm, and
was the sole beneficiary of property in the
residuary estate. The will also provided that

26 CFR Ch. | (4-1-04 Edition)

the remainder interest in the farm pass to
the residuary estate. Under local law A’s in-
terests merged to give A a fee simple in the
farm. A made a timely disclaimer of the life
estate. A’s disclaimer of a partial interest is
not a qualified disclaimer under section
2518(a). If A makes a disclaimer of the entire
merged interest in the farm or an undivided
portion of such merged interest then A
would be making a qualified disclaimer as-
suming all the other requirements of section
2518(b) are met.

Example (13). A, a resident of State Z, dies
on September 3, 1980. Under A’s will,
Blackacre is devised to C for life, then to D
for 1 month, remainder to C. Had A not cre-
ated D’s interest, State Z law would have
merged C’s life estate and the remainder to
C to create a fee simple interest in C. As-
sume that the actuarial value of D’s interest
is less than 5 percent of the total value of
Blackacre on the date of A’s death. Further
assume that facts and circumstances (par-
ticularly the duration of D’s interest) clearly
indicate that D’s interest was created pri-
marily for the purpose of preventing the
merger of C’s two interests in Blackacre. D’s
interest in Blackacre is a nominal interest
and C’s two interests will, for purposes of
making a qualified disclaimer, be considered
to have merged. Thus, C cannot make a
qualified disclaimer of his remainder while
retaining the life estate. C can, however,
make a qualified disclaimer of both of these
interests entirely or an undivided portion of
both.

Example (14). A, a resident of State X, dies
on October 12, 1978. Under A’s will, Blackacre
was devised to B for life, then to C for life if
C survives B, remainder to B’s estate. On the
date of A’s death, B and C are both 8 year old
grandchildren of A. In addition, C is in good
health. The actual value of C’s interest is
less than 5 percent of the total value of
Blackacre on the date of A’s death. No facts
are present which would indicate that the
possibility of C’s contingent interest vesting
is so remote as to be negligible. Had C’s con-
tingent life estate not been created, B’s life
estate and remainder interests would have
merged under local law to give B a fee simple
interest in Blackacre. Although C’s interest
prevents the merger of B’s two interests and
has an actual value of less than 5 percent,
C’s interest is not a nominal interest within
the meaning of §25.2518-3(a)(1)(iv) because
the facts and circumstances do not clearly
indicate that the interest was created pri-
marily for the purpose of preventing the
merger of other interests in the property.
Assuming all the other requirements of sec-
tion 2518(b) are met, B can make a qualified
disclaimer of the remainder while retaining
his life estate.

Example (15). In 1981, A transfers $60,000 to
a trust created for the benefit of B who was
given the income interest for life and who
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also has a testamentary nongeneral power of
appointment over the corpus. A transfers an
additional $25,000 to the trust on June 1, 1984.
At that time the trust corpus (exclusive of
the $25,000 transfer) has a fair market value
of $75,000. On January 1, 1985, B disclaims the
right to receive income attributable to 25
percent of the corpus

$25,000 (1984 transfer)

$100,000 (Fair mar-
ket value of corpus
immediately after
the 1984 transfer)

Assuming that no distributions were made to
B attributable to the $25,000, B’s disclaimer
is a qualified disclaimer for purposes of sec-
tion 2518(a) if all the remaining requirements
of section 2518(b) are met.

Example (16). Under the provisions of B’s
will, A is left an outright cash legacy of
$50,000 and has no other interest in B’s es-
tate. A timely disclaimer by A of any stated
dollar amount is a qualified disclaimer under
section 2518(a).

Example (17). D bequeaths his brokerage ac-
count to E. The account consists of stocks
and bonds and a cash amount earning inter-
est. The total value of the cash and assets in
the account on the date of D’s death is
$100,000. Four months after D’s death, E
makes a withdrawal of cash from the ac-
count for personal use amounting to $40,000.
Eight months after D’s death, E disclaims
$60,000 of the account without specifying any
particular assets or cash. The cumulative
fair market value of the stocks and bonds in
the account on the date of the disclaimer is

=25%.

$200,000

$1,000,000

and the interest earned after the disclaimer
on that amount in a separate fund so that
none of the income was paid to B. B’s dis-
claimer is a qualified disclaimer under sec-
tion 2518(a).

Example (20). A bequeathed his residuary
estate to B. B disclaims a fractional share of
the residuary estate. Any disclaimed prop-
erty will pass to A’s surviving spouse, W. The
numerator of the fraction disclaimed is the
smallest amount which will allow A’s estate
to pass free of Federal estate tax and the de-

§25.2518-3

equal to the value of such stocks and bonds
on the date of D’s death. The income earned
by the account between the date of D’s death
and the date of E’s disclaimer was $20,000.
The amount of income earned by the account
that E accepted by withdrawing $40,000 from
the account prior to the disclaimer is deter-
mined by applying the formula set forth in
§25.2518-3(c) as follows:

$40,000
$100,000

E is considered to have accepted $8,000 of the
income earned by the account. If (i) the
$60,000 disclaimed by E and the $12,000 of in-
come earned prior to the disclaimer which is
attributable to that amount are segregated
from the $8,000 of income E is considered to
have accepted, (ii) E does not accept any
benefits of the $72,000 so segregated, and (iii)
the other requirements of section 2518 (b) are
met, then E’s disclaimer of $60,000 from the
account is a qualified disclaimer.

Example (18). A bequeathed his residuary
estate to B. The residuary estate had a value
of $1 million on the date of A’s death. Six
months later, B disclaimed $200,000 out of
this bequest. B received distributions of all
the income from the entire estate during the
period of administration. When the estate
was distributed, B received the entire resid-
uary estate except for $200,000 in cash. B did
not make a qualified disclaimer since he ac-
cepted the benefits of the $200,000 during the
period of estate administration.

Example (19). Assume the same facts as in
example (18) except that no income was paid
to B and the value of the residuary estate on
the date of the disclaimer (including interest
earned from date of death) was $1.5 million.
In addition, as soon as B’s disclaimer was
made, the executor of A’s estate set aside as-
sets worth $300,000

% $20,000 = $8,000

% $1,500,000

nominator is the value of the residuary es-
tate. B’s disclaimer is a qualified disclaimer.

Example (21). A created a trust on July 1,
1979. The trust provides that all current in-
come is to be distributed equally between B
and C for the life of B. B also is given a tes-
tamentary general power of appointment
over the corpus. If the power is not exer-
cised, the corpus passes to C or C’s heirs. B
disclaimed the testamentary power to ap-
point an undivided one-half of the trust cor-
pus. Assuming the remaining requirements
of section 2518(b) are satisfied, B’s disclaimer
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is a qualified disclaimer under section

2518(a).
[T.D. 8095, 51 FR 28375, Aug. 7, 1986; 51 FR

31939, Sept. 8, 1986, as amended by T.D. 8540,
59 FR 30103, June 10, 1994]

ACTUARIAL TABLES APPLICABLE BEFORE
MAY 1, 1999

§25.2512-5A Valuation of annuities,
unitrust interests, interests for life
or term of years, and remainder or
reversionary interests transferred
before May 1, 1999.

(a) Valuation of annuities, interests for
life or term of years, and remainder or re-
versionary interests transferred before
January 1, 1952. Except as otherwise
provided in §25.2512-5(b), if the transfer
was made before January 1, 1952, the
present value of annuities, life estates,
terms of years, remainders, and rever-
sions is their present value determined
under this section. If the valuation of
the interest involved is dependent upon
the continuation or termination of one
or more lives or upon a term certain
concurrent with one or more lives, the
factor for the present value is com-
puted on the basis of interest at the
rate of 4 percent a year, compounded
annually, and life contingencies for
each life involved from values that are
based upon the ‘‘Actuaries’ or Com-
bined Experience Table of Mortality, as
extended.”” This table and many addi-
tional factors are described in former
§86.19 (as contained in the 26 CFR part
81 edition revised as of April 1, 1958).
The present value of an interest meas-
ured by a term of years is computed on
the basis of interest at the rate of 4
percent a year.

(b) Valuation of annuities, interests for
life or term of years, and remainder or re-
versionary interests transferred after De-
cember 31, 1951, and before January 1,
1971. Except as otherwise provided in
§25.2512-5(b), the present value of annu-
ities, life estates, terms of years, re-
mainders, and reversions transferred
after December 31, 1951, and before Jan-
uary 1, 1971, is the present value of
such interests determined under this
section. If the value of the interest in-
volved is dependent upon the continu-
ation or termination of one or more
lives, the factor for the present value is
computed on the basis of interest at
the rate of 3% percent a year, com-

26 CFR Ch. | (4-1-04 Edition)

pounded annually, and life contin-
gencies for each life involved from U.S.
Life Table 38. This table and many ac-
companying factors are set forth in
former §25.2512-5 (as contained in the
26 CFR part 25 edition revised as of
April 1, 1984). Special factors involving
one and two lives may be found in or
computed with the use of tables con-
tained in Internal Revenue Service
Publication Number 11, ‘“‘Actuarial
Values for Estate and Gift Tax,” (Rev.
5-59). This publication is no longer
available for purchase from the Super-
intendent of Documents. However, it
may be obtained by requesting a copy
from: CC:DOM:CORP:T:R (IRS Publica-
tion 11), room 5228, Internal Revenue
Service, POB 7604, Ben Franklin Sta-
tion, Washington, DC 20044. The
present value of an interest measured
by a term of years is computed on the
basis of interest at the rate of 3% per-
cent a year.

(c) Valuation of annuities, interests for
life or term of years, and remainder or re-
versionary interests transferred after De-
cember 31, 1970, and before December 1,
1983. Except as otherwise provided in
§25.2512-5(b), the present value of annu-
ities, life estates, terms of years, re-
mainders, and reversions transferred
after December 31, 1970, and before De-
cember 1, 1983, is the present value of
such interests determined under this
section. If the interest to be valued is
dependent upon the continuation or
termination of one or more lives or
upon a term certain concurrent with
one or more lives, the factor for the
present value is computed on the basis
of interest at the rate of 6 percent a
year, compounded annually, and life
contingencies determined for each
male and female life involved, from the
values that are set forth in Table LN.
Table LN contains values that are
taken from the life table for total
males and the life table for total fe-
males appearing as Tables 2 and 3, re-
spectively, in United States Life Ta-
bles: 1959-61, published by the Depart-
ment of Health and Human Services,
Public Health Service. Table LN and
accompanying factors are set forth in
former §25.2512-9 (as contained in the
26 CFR part 25 edition revised as of
April 1, 1994). Special factors involving
one and two lives may be found in or
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computed with the use of tables con-

tained in Internal Revenue Service
Publication 723, entitled ‘‘Actuarial
Values I: Valuation of Last Survivor

Charitable Remainders’ (12-70), and In-
ternal Revenue Service Publication
723A, entitled ‘“‘Actuarial Values II:
Factors at 6 Percent Involving One and
Two Lives’ (12-70). These publications
are no longer available for purchase
from the Superintendent of Docu-
ments. However, a copy of each may be
obtained from: CC:DOM:CORP:T:R (IRS
Publication 723/723A), room 5228, Inter-
nal Revenue Service, POB 7604, Ben
Franklin Station, Washington, DC
20044. The present value of an interest
measured by a term of years is com-
puted on the basis of interest at the
rate of 6 percent a year.

(d) Valuation of annuities, interests for
life or term of years, and remainder or re-
versionary interests transferred after No-
vember 30, 1983, and before May 1, 1989—
(1) In general. (i)(A) Except as other-
wise provided in §25.2512-5(b) and in
this paragraph (d)(1)(i)(A), the fair
market value of annuities, life estates,
terms of years, remainders, and rever-
sions transferred after November 30,
1983, and before May 1, 1989, is the
present value of such interests deter-
mined under this section. The value of
annuities issued by companies regu-
larly engaged in their sale and of insur-
ance policies issued by companies regu-
larly engaged in their sale is deter-
mined under §25.2512-6. The fair mar-
ket value of a remainder interest in a
charitable remainder unitrust, as de-
fined in §1.664-3, is its present value de-
termined under §1.664-4. The fair mar-
ket value of a life interest or term for
years in a charitable remainder
unitrust is the fair market value of the
property as of the date of transfer less
the fair market value of the remainder
interest on such date determined under
§1.664-4. The fair market value of inter-
ests in a pooled income fund, as defined
in §1.642(c)-5, is their value determined
under §1.642(c)-6. Where the donor
transfers property in trust or otherwise
and retains an interest therein, the
value of the gift is the value of the
property transferred less the value of
the donor’s retained interest. See sec-
tion 2702 and the regulations at §25.2702
for special rules for valuing transfers of
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interests in trust after October 8, 1990.
See §25.2512-9 with respect to the valu-
ation of annuities, life estates, terms
for years, remainders, and reversions
transferred after December 31, 1970, and
before December 1, 1983.

(B) If the donor transfers in Decem-
ber of 1983, either—

(1) A remainder or a reversion subject
to a life interest or a term for years
where the life interest or term for
years was transferred by the donor
after December 31, 1982, and before De-
cember 1, 1983, or

(2) A life interest or term for years,
the remainder interest of which was
transferred by the donor after Decem-
ber 31, 1982, and before December 1,
1983,
the donor shall make an election. The
donor may elect to value both interests
transferred in 1983 under §25.2512-5A(c)
as if such section applied to all trans-
fers made before January 1, 1984, or the
donor may elect to have both interests
transferred valued under this section.
The donor shall indicate the election
being made in a statement attached to
the donor’s gift tax return for 1983.

(C) If the donor transfers in calendar
year 1984, either—

(1) A remainder on a reversion sub-
ject to a life interest or a term for
years where the life interest or term
for years was transferred by the donor
in the first eleven months of 1983, or

(2) A life interest or term for years,
the remainder interest of which was
transferred by the donor in the first
eleven months of 1983,

the donor shall make an election. The
donor may elect to value the interest
transferred in 1984 under §25.2512-5A(c)
as if such section applied to all trans-
fers made before January 1, 1985, or the
donor may elect to have the transfer
valued under this section. If the donor
elects to value the interest transferred
in 1984 under §25.2512-5A(c), the donor
shall indicate that the election is being
made by attaching a statement to the
donor’s gift tax return for 1984. If the
donor elects to value the interest
transferred in 1984 under this section
the election shall not be effective un-
less the donor declares, in a statement
attached to the donor’s gift tax return
for 1984, that the donor has filed an
amended gift tax return for 1983, in
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which the donor has revalued the
transfers made in the first eleven
months of 1983 under this section as if
this section applied to transfers made
after December 31, 1982.

(ii) The present value of an annuity,
life estate, remainder, or reversion de-
termined under this section which is
dependent on the continuation or ter-
mination of the life of one person is
computed by the use of Table A in
paragraph (d)(6) of this section. The
present value of an annuity, term for
years, remainder, or reversion depend-
ent on a term certain is computed by
the use of Table B in paragraph (d)(6) of
this section. If the interest to be val-
ued is dependent upon more than one
life or there is a term certain concur-
rent with one or more lives, see para-
graph (d)(5) of this section. For pur-
poses of the computations described in
this section, the age of the person is to
be taken at his or her nearest birthday.

(iii) In all examples set forth in this
section, the interest is assumed to have
been transferred after November 30,
1983, and before May 1, 1989.

(2) Annuities. (i) If an annuity is pay-
able annually at the end of each year
during the life of an individual (as for
example if the first payment is due one
year after the date of the gift), the
amount payable annually is multiplied
by the figure in column 2 of Table A
opposite the number of years in column
1 nearest the age of the individual
whose life measures the duration of the
annuity. If the annuity is payable an-
nually at the end of each year for a
definite number of years, the amount
payable annually is multiplied by the
figure in column 2 of Table B opposite
the number of years in column 1 rep-
resenting the duration of the annuity.
The application of this paragraph
(d)(2)(i) may be illustrated by the fol-
lowing examples:

Example (1). The donor assigns an annuity
of $10,000 a year payable annually during the
donor’s life immediately after an annual
payment has been made. The age of the
donor on the date of assignment is 40 years
and eight months. By reference to Table A,
it is found that the figure in column 2 oppo-
site 41 years is 9.1030. The value of the gift is,
therefore, $91,030 ($10,000 multiplied by
9.1030).

Example (2). The donor was entitled to re-
ceive an annuity of $10,000 a year payable an-
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nually at the end of annual periods through-
out a term of 20 years. The donor, when 15
years have elapsed, makes a gift thereof to
the donor’s son. By reference to Table B, it
is found that the figure in column 2 opposite
five years, the unexpired portion of the 20-
year period, is 3.7908. The present value of
the annuity is, therefore, $37,908 (10,000 mul-
tiplied by 3.7908).

(if) If an annuity is payable at the
end of semiannual, quarterly, monthly,
or weekly periods during the life of an
individual (as for example if the first
payment is due one month after the
date of the gift), the aggregate amount
to be paid within a year is first multi-
plied by the figure in column 2 of Table
A opposite the number of years in col-
umn 1 nearest the age of the individual
whose life measures the duration of the
annuity. The product so obtained is
then multiplied by whichever of the
following factors is appropriate:

1.0244
1.0368
1.0450
1.0482

for semiannual payments,
for quarterly payments,
for monthly payments,
for weekly payments.

If the annuity is payable at the end of
semiannual, quarterly, monthly, or
weekly periods for a definite number of
years the aggregate amount to be paid
within a year is first multiplied by the
figure in column 2 of Table B opposite
the number of years in column 1 rep-
resenting the duration of the annuity.
The product so obtained is then multi-
plied by whichever of the above factors
is appropriate. The application of this
paragraph (d)(2)(ii) may be illustrated
by the following example:

Example. The facts are the same as those
contained in example (1) set forth in para-
graph (d)(2)(i) above, except that the annuity
is payable semiannually. The aggregate an-
nual amount, $10,000 is multiplied by the fac-
tor 9.1030, and the product multiplied by
1.0244. The value of the gift is, therefore,
$93,251.13 ($10,000x9.1030x1.0244).

(iii)(A) If the first payment of an an-
nuity for the life of an individual is due
at the beginning of the annual or other
payment period rather than at the end
(as for example if the first payment is
to be made immediately after the date
of the gift), the value of the annuity is
the sum of (A) the first payment plus
(B) the present value of a similar annu-
ity, the first payment of which is not
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to be made until the end of the pay-
ment period, determined as provided in
paragraph (d)(2)(i) or (ii) of this sec-
tion. The application of this paragraph
(d)(@)(iii)(A) may be illustrated by the
following example:

Example. The donee is made the beneficiary
for life of an annuity of $50 a month from the
income of a trust, subject to the right re-
served by the donor to cause the annuity to
be paid for the donor’s own benefit or for the
benefit of another. On the day a payment is
due, the donor relinquishes the reserved
power. The donee is then 50 years of age. The
value of the gift is $50 plus the product of
$50x12x8.4743 (see Table A)x1.0450. That is, $50
plus $5,313.39, or $5,363.39.

(B) If the first payment of an annuity
for a definite number of years is due at
the beginning of the annual or other
payment period, the applicable factor
is the product of the factor shown in
Table B multiplied by whichever of the
following factors is appropriate:

1.1000
1.0744
1.0618
1.0534
1.0502

for annual payments,

for semiannual payments,
for quarterly payments,
for monthly payments, or
for weekly payments.

The application of this paragraph
d)(@)(iii)(B) may be illustrated by the
following example:

Example. The donee is the beneficiary of an
annuity of $50 a month, subject to a reserved
right in the donor to cause the annuity or
the cash value thereof to be paid for the do-
nor’s own benefit or the benefit of another.
On the day a payment is due, the donor re-
linquishes the power. There are 300 payments
to be made covering a period of 25 years, in-
cluding the payment due. The value of the
gift is the product of $50x12x9.0770 (factor for
25 years Table B)x1.0534, or $5,737.03.

(3) Life estates and terms for years. If
the interest to be valued is the right of
a person for his or her life, or for the
life of another person, to receive the
income of certain property or to use
non-income-producing property, the
value of the interest is the value of the
property multiplied by the figure in
column 3 of Table A opposite the num-
ber of years nearest to the actual age
of the measuring life. If the interest to
be valued is the right to receive income
of property or to use nonincome-pro-
ducing property for a term of years,
column 3 of Table B is used. The appli-
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cation of this paragraph (d)(3) may be
illustrated by the following example:

Example. The donor who during the donor’s
life is entitled to receive the income from
property worth $50,000, makes a gift of such
interest. The donor is 31 years old on the
date of the gift. The value of the gift is
$47,627 ($50,000%.95254).

(4) Remainders or reversionary interests.
If the interest to be valued is a remain-
der or reversionary interest subject to
a life estate, the value of the interest
should be obtained by multiplying the
value of the property at the date of the
gift by the figure in column 4 of Table
A opposite the number of years nearest
the age of the life tenant. If the re-
mainder or reversion is to take effect
at the end of a term for years, column
4 of Table B should be used. The appli-
cation of this paragraph (d)(4) may be
illustrated by the following example:

Example. The donor transfers by gift a re-
mainder interest in property worth $50,000,
subject to the donor’s sister’s right to re-
ceive the income therefrom for her life. The
sister at the date of the gift is 31 years of
age. By reference to Table A it is found that
the figure in column 4 opposite age 31 is
.04746. The value of the gift is, therefore,
$2,373 ($50,000%.04746).

(5) Actuarial computations by the Inter-
nal Revenue Service. If the interest to be
valued is dependent upon the continu-
ation or termination of more than one
life, or there is a term certain concur-
rent with one or more lives, or if the
retained interest of the donor is condi-
tioned upon survivorship, a special fac-
tor is necessary. The factor is to be
computed on the basis of interest at
the rate of 10 percent a year, com-
pounded annually, and life contin-
gencies are determined for each person
involved from the values of Ix that are
set forth in column 2 of Table LN in
§20.2031-7A(d)(6) of this chapter. Table
LN contains values of Ix taken from
the life table for the total population
appearing as Table 1 in United States
Life Tables: 1969-71, published by the
Department of Health and Human
Services, Public Health Service. A copy
of the publication containing many
such special factors, may be purchased
from the Superintendent of Docu-
ments, United States Government
Printing Office, Washington, DC 20402.
However, if a special factor is required
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in the case of an actual gift, the Com-
missioner will furnish the factor to the
donor upon request. The request must
be accompanied by a statement of the
date of birth of each person the dura-
tion of whose life may affect the value
of the interest, and by copies of the rel-
evant instruments. Special factors are
not furnished for prospective transfers.

(6) Tables. (i) For actuarial factors
showing the present worth at 10 per-
cent of a single life annuity, a life in-
terest, and a remainder interest post-
poned for a single life, see §20.2031-
7A(d)(6) of this chapter, Table A, of the
Estate Tax Regulations.

(ii) For actuarial factors showing the
present worth at 10 percent of an annu-
ity for a term certain, an income inter-
est for a term certain, and a remainder
interest postponed for a term certain,
see §20.2031-7A(d)(6) of this chapter,
Table B, of the Estate Tax Regulations.

(e) Valuation of annuities, unitrust in-
terests, interests for life or term of years,
and remainder or reversionary interests
transferred after April 30, 1989, and before
May 1, 1999—(1) In general. Except as
otherwise provided in §§25.2512-5(b) and
25.7520-3(b) (pertaining to certain limi-
tations on the use of prescribed tables),
if the valuation date of the transferred
interest is after April 30, 1989, and be-
fore May 1, 1999, the fair market value
of annuities, unitrust interests, life es-
tates, terms of years, remainders, and
reversions transferred by gift is the
present value of the interests deter-
mined by use of standard or special sec-
tion 7520 actuarial factors and the
valuation methodology described in
§25.2512-5(d). Sections 20.2031-7(d)(6)
and 20.2031-7A(e)(4) of this chapter and
related sections provide tables with
standard actuarial factors and exam-
ples that illustrate how to use the ta-
bles to compute the present value of
ordinary annuity, life, and remainder
interests in property. These sections
also refer to standard and special actu-
arial factors that may be necessary to
compute the present value of similar
interests in more unusual fact situa-
tions. These factors and examples are
also generally applicable for gift tax
purposes in computing the values of
taxable gifts.

(2) Transitional rule. (i) If the valu-
ation date of a transfer of an interest
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in property by gift is after April 30,
1989, and before June 10, 1994, a donor
can rely on Notice 89-24 (1989-1 C.B.
660), or Notice 89-60 (1989-1 C.B. 700), in
valuing the transferred interest. (See
§601.601(d)(2)(ii)(b) of this chapter.)

(ii) If a donor transferred an interest
in property by gift after December 31,
1988, and before May 1, 1989, retaining
an interest in the same property, and
after April 30, 1989, and before January
1, 1990, transferred the retained inter-
est in property, the donor may, at the
option of the donor, value the transfer
of the retained interest under this
paragraph (e) or paragraph (d) of this
section.

(3) Publications and actuarial computa-
tions by the Internal Revenue Service.
Many standard actuarial factors not
included in §§20.2031-7(d)(6) and 20.2031-
7A(e)(4) of this chapter are included in
Internal Revenue Service Publication
1457, ‘“‘Actuarial Values, Alpha Vol-
ume,”” (8-89). Internal Revenue Service
Publication 1457 also includes examples
that illustrate how to compute many
special factors for more unusual situa-
tions. Publication 1457 is no longer
available for purchase from the Super-
intendent of Documents, United States
Government Printing Office, Wash-
ington, DC 20402. However, pertinent
factors in this publication may be ob-
tained from: CC:DOM:CORP:R (IRS
Publication 1457), room 5226, Internal
Revenue Service, POB 7604, Ben Frank-
lin Station, Washington, DC 20044. If a
special factor is required in the case of
a completed gift, the Internal Revenue
Service may furnish the factor to the
donor upon a request for a ruling. The
request for a ruling must be accom-
panied by a recitation of the facts in-
cluding a statement of the date of birth
for each measuring life, the date of the
gift, any other applicable dates, and a
copy of the will, trust, or other rel-
evant documents. A request for a rul-
ing must comply with the instructions
for requesting a ruling published peri-
odically in the Internal Revenue Bul-
letin (see §§601.201 and
601.601(d)(2)(ii)(b) of this chapter) and
include payment of the required user
fee.
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[T.D. 8540, 59 FR 30173, June 10, 1994, as
amended at 59 FR 30173, 30174, June 10, 1994;
T.D. 8819, 64 FR 23226, Apr. 30, 1999; T.D. 8886,
65 FR 36943, June 12, 2000]

DEDUCTIONS

§25.2519-1 Dispositions of certain life
estates.

(@) In general. If a donee spouse
makes a disposition of all or part of a
qualifying income interest for life in
any property for which a deduction was
allowed under section 2056(b)(7) or sec-
tion 2523(f) for the transfer creating the
qualifying income interest, the donee
spouse is treated for purposes of chap-
ters 11 and 12 of subtitle B of the Inter-
nal Revenue Code as transferring all
interests in property other than the
qualifying income interest. For exam-
ple, if the donee spouse makes a dis-
position of part of a qualifying income
interest for life in trust corpus, the
spouse is treated under section 2519 as
making a transfer subject to chapters
11 and 12 of the entire trust other than
the qualifying income interest for life.
Therefore, the donee spouse is treated
as making a gift under section 2519 of
the entire trust less the qualifying in-
come interest, and is treated for pur-
poses of section 2036 as having trans-
ferred the entire trust corpus, includ-
ing that portion of the trust corpus
from which the retained income inter-
est is payable. A transfer of all or a
portion of the income interest of the
spouse is a transfer by the spouse under
section 2511. See also section 2702 for
special rules applicable in valuing the
gift made by the spouse under section
2519.

(b) Presumption. Unless the donee
spouse establishes to the contrary, sec-
tion 2519 applies to the entire trust at
the time of the disposition. If a deduc-
tion is taken on either the estate or
gift tax return with respect to the
transfer which created the qualifying
income interest, it is presumed that
the deduction was allowed for purposes
of section 2519. To avoid the applica-
tion of section 2519 upon a transfer of
all or part of the donee spouse’s income
interest, the donee spouse must estab-
lish that a deduction was not taken for
the transfer of property which created
the qualifying income interest. For ex-
ample, to establish that a deduction

§25.2519-1

was not taken, the donee spouse may
produce a copy of the estate or gift tax
return filed with respect to the trans-
fer creating the qualifying income in-
terest for life establishing that no de-
duction was taken under section
2056(b)(7) or section 2523(f). In addition,
the donee spouse may establish that no
return was filed on the original trans-
fer by the donor spouse because the
value of the first spouse’s gross estate
was below the threshold requirement
for filing under section 6018. Similarly,
the donee spouse could establish that
the transfer creating the qualifying in-
come interest for life was made before
the effective date of section 2056(b)(7)
or section 2523(f), whichever is applica-
ble.

(c) Amount treated as a transfer—(1) In
general. The amount treated as a trans-
fer under this section upon a disposi-
tion of all or part of a qualifying in-
come interest for life in qualified ter-
minable interest property is equal to
the fair market value of the entire
property subject to the qualifying in-
come interest, determined on the date
of the disposition (including any accu-
mulated income and not reduced by
any amount excluded from total gifts
under section 2503(b) with respect to
the transfer creating the interest), less
the value of the qualifying income in-
terest in the property on the date of
the disposition. The gift tax con-
sequences of the disposition of the
qualifying income interest are deter-
mined separately under §25.2511-2. See
paragraph (c)(4) of this section for the
effect of gift tax that the donee spouse
is entitled to recover under section
2207A.

(2) Disposition of interest in property
with respect to which a partial election
was made. If, in connection with the
transfer of property that created the
spouse’s qualifying income interest for
life, a deduction was allowed under sec-
tion 2056(b)(7) or section 2523(f) for less
than the entire interest in the property

(i.e., for a fractional or percentage
share of the entire interest in the
transferred property) the amount

treated as a transfer by the donee
spouse under this section is equal to
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the fair market value of the entire
property subject to the qualifying in-
come interest on the date of the dis-
position, less the value of the quali-
fying income interest for life, multi-
plied by the fractional or percentage
share of the interest for which the de-
duction was taken.

(3) Reduction for distributions charged
to nonelective portion of trust. The
amount determined under paragraph
(c)(2) of this section (if applicable) is
appropriately reduced if—

(i) The donee spouse’s interest is in a
trust and distributions of principal
have been made to the donee spouse;

(ii) The trust provides that distribu-
tions of principal are made first from
the qualified terminable interest share
of the trust; and

(iii) The donee spouse establishes the
reduction in that share based on the
fair market value of the trust assets at
the time of each distribution.

(4) Effect of gift tax entitled to be recov-
ered under section 2207A on the amount of
the transfer. The amount treated as a
transfer under paragraph (c)(1) of this
section is further reduced by the
amount the donee spouse is entitled to
recover under section 2207A(b) (relating
to the right to recover gift tax attrib-
utable to the remainder interest). If
the donee spouse is entitled to recover
gift tax under section 2207A(b), the
amount of gift tax recoverable and the
value of the remainder interest treated
as transferred under section 2519 are
determined by using the same inter-
related computation applicable for
other transfers in which the transferee
assumes the gift tax liability. The gift
tax consequences of failing to exercise
the right of recovery are determined
separately under §25.2207A-1(b).

(5) Interest in previously severed trust.
If the donee spouse’s interest is in a
trust consisting of only qualified ter-
minable interest property, and the
trust was previously severed (in com-
pliance with §20.2056(b)-7(b)(2)(ii) of
this chapter or §25.2523(f)-1(b)(3)(ii)
from a trust that, after the severance,
held only property that was not quali-
fied terminable interest property, only
the value of the property in the severed
portion of the trust at the time of the
disposition is treated as transferred
under this section.
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(d) Identification of property trans-
ferred. If only part of the property in
which a donee spouse has a qualifying
income interest for life is qualified ter-
minable interest property, the donee
spouse is, in the case of a disposition of
all or part of the income interest with-
in the meaning of section 2519, deemed
to have transferred a pro rata portion
of the entire qualified terminable in-
terest property for purposes of this sec-
tion.

(e) Exercise of power of appointment.
The exercise by any person of a power
to appoint qualified terminable inter-
est property to the donee spouse is not
treated as a disposition under section
2519, even though the donee spouse sub-
sequently disposes of the appointed
property.

(f) Conversion of qualified terminable
interest property. The conversion of
qualified terminable interest property
into other property in which the donee
spouse has a qualifying income interest
for life is not, for purposes of this sec-
tion, treated as a disposition of the
qualifying income interest. Thus, the
sale and reinvestment of assets of a
trust holding qualified terminable in-
terest property is not a disposition of
the qualifying income interest, pro-
vided that the donee spouse continues
to have a qualifying income interest
for life in the trust after the sale and
reinvestment. Similarly, the sale of
real property in which the spouse pos-
sesses a legal life estate and thus meets
the requirements of qualified ter-
minable interest property, followed by
the transfer of the proceeds into a
trust which also meets the require-
ments of qualified terminable interest
property, or by the reinvestment of the
proceeds in income producing property
in which the donee spouse has a quali-
fying income interest for life, is not
considered a disposition of the quali-
fying income interest. On the other
hand, the sale of qualified terminable
interest property, followed by the pay-
ment to the donee spouse of a portion
of the proceeds equal to the value of
the donee spouse’s income interest, is
considered a disposition of the quali-
fying income interest.

(g) Examples. The following examples
illustrate the application of paragraphs
(a) through (f) of this section. Except
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as provided otherwise in the examples,
assume that the decedent, D, was sur-
vived by spouse, S, that in each exam-
ple the section 2503(b) exclusion has al-
ready been fully utilized for each year
with respect to the donee in question,
that section 2503(e) is not applicable to
the amount deemed transferred, and
that the gift taxes on the amount
treated as transferred under paragraph
(c) are offset by S’s unified credit. The
examples are as follows:

Example 1. Transfer of the spouse’s life estate
in residence. Under D’s will, a personal resi-
dence valued for estate tax purposes at
$250,000 passes to S for life, and after S’s
death to D’s children. D’s executor made a
valid election to treat the property as quali-
fied terminable interest property. During
1995, when the fair market value of the prop-
erty is $300,000 and the value of S’s life inter-
est in the property is $100,000, S makes a gift
of S’s entire interest in the property to D’s
children. Pursuant to section 2519, S makes a
gift in the amount of $200,000 (i.e., the fair
market value of the qualified terminable in-
terest property of $300,000 less the fair mar-
ket value of S’s qualifying income interest
in the property of $100,000). In addition,
under section 2511, S makes a gift of $100,000
(i.e., the fair market value of S’s income in-
terest in the property). See §25.2511-2.

Example 2. Sale of spouse’s life estate. The
facts are the same as in Example 1 except
that during 1995, S sells S’s interest in the
property to D’s children for $100,000. Pursu-
ant to section 2519, S makes a gift of $200,000
($300,000 less $100,000 value of the qualifying
income interest in the property). S does not
make a gift of the income interest under sec-
tion 2511, because the consideration received
for S’s income interest is equal to the value
of the income interest.

Example 3. Transfer of income interest in trust
subject to partial election. D’s will established
a trust valued for estate tax purposes at
$500,000, all of the income of which is payable
annually to S for life. After S’s death, the
principal of the trust is to be distributed to
D’s children. Assume that only 50 percent of
the trust was treated as qualified terminable
interest property. During 1995, S makes a
gift of all of S’s interest in the trust to D’s
children at which time the fair market value
of the trust is $400,000 and the fair market
value of S’s life income interest in the trust
is $100,000. Pursuant to section 2519, S makes
a gift of $150,000 (the fair market value of the
qualified terminable interest property, 50
percent of $400,000, less the $50,000 income in-
terest in the qualified terminable interest
property). S also makes a gift pursuant to
section 2511 of $100,000 (i.e., the fair market
value of S’s life income interest).
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Example 4. Transfer of a portion of income in-
terest in trust subject to a partial election. The
facts are the same as in Example 3 except
that S makes a gift of only 40 percent of S’s
interest in the trust. Pursuant to section
2519, S makes a gift of $150,000 (i.e., the fair
market value of the qualified terminable in-
terest property, 50 percent of $400,000, less
the $50,000 value of S’s qualified income in-
terest in the qualified terminable interest
property). S also makes a gift pursuant to
section 2511 of $40,000 (i.e., the fair market
value of 40 percent of S’s life income inter-
est). See also section 2702 for additional rules
that may affect the value of the total
amount of S’s gift under section 2519 to take
into account the fact that S’s 30 percent re-
tained income interest attributable to the
qualifying income interest is valued at zero
under that section, thereby increasing the
value of S’s section 2519 gift to $180,000. In
addition, under §25.2519-1(d), S’s disposition
of 40 percent of the income interest is
deemed to be a transfer of a pro rata portion
of the qualified terminable interest property.
Thus, assuming no further lifetime disposi-
tions by S, 30 percent (60 percent of 50 per-
cent) of the trust property is included in S’s
gross estate under section 2036 and an adjust-
ment is made to S’s adjusted taxable gifts
under section 2001(b)(1)(B). If S later disposes
of all or a portion of the retained income in-
terest, see §25.2702-6.

Example 5. Transfer of a portion of spouse’s
interest in a trust from which corpus was pre-
viously distributed to the spouse. D’s will es-
tablished a trust valued for estate tax pur-
poses at $500,000, all of the income of which
is payable annually to S for life. The trustee
is granted the discretion to distribute trust
principal to S. All appointments of principal
must be made from the portion of the trust
subject to the section 2056(b)(7) election.
After S’s death, the principal of the trust is
to be distributed to D’s children. The execu-
tor makes the section 2056(b)(7) election with
respect to 50 percent of the trust. In 1994,
pursuant to the terms of D’s will, the trustee
distributed $50,000 of principal to S and
charged the entire distribution to the quali-
fied terminable interest portion of the trust.

Immediately prior to the distribution, the
value of the entire trust was $550,000 and the
value of the qualified terminable interest
portion was $275,000 (50 percent of $550,000).
Provided S can establish the above facts, the
qualified terminable interest portion of the
trust immediately after the distribution is
$225,000 or 45 percent of the value of the trust
($225,000/$500,000). In 1996, when the value of
the trust is $400,000 and the value of S’s in-
come interest is $100,000, S makes a transfer
of 40 percent of S’s income interest. S’s gift
under section 2519 is $135,000; i.e., the fair
market value of the qualified terminable in-
terest property, 45 percent of $400,000
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($180,000), less the value of the income inter-
est in the qualified terminable interest prop-
erty, $45,000 (45 percent of $100,000). S also
makes a gift under section 2511 of $40,000;
i.e., the fair market value of 40 percent of S’s
income interest. S’s disposition of 40 percent
of the income interest is deemed to be a
transfer under section 2519 of the entire 45
percent portion of the remainder subject to
the section 2056(b)(7) election. Since S re-
tained 60 percent of the income interest, 27
percent (60 percent of 45 percent) of the trust
property is includible in S’s gross estate
under section 2036. See also section 2702 and
Example 4 as to the principles applicable in
valuing S’s gift under section 2702 and ad-
justed taxable gifts upon S’s subsequent
death.

Example 6. Transfer of Spousal Annuity Pay-
able From Trust. D died prior to October 24,
1992. D’s will established a trust valued for
estate tax purposes at $500,000. The trust in-
strument required the trustee to pay an an-
nuity to S of $20,000 a year for life. All the
trust income other than the amounts paid to
S as an annuity are to be accumulated in the
trust and may not be distributed during S’s
lifetime to any person other than S. After
S’s death, the principal of the trust is to be
distributed to D’s children. Because D died
prior to the effective date of section 1941 of
the Energy Policy Act of 1992, S’s annuity in-
terest qualifies as a qualifying income inter-
est for life. Under §20.2056(b)-7(e) of this
chapter, based on an applicable 10 percent in-
terest rate, 40 percent of the property, or
$200,000, is the value of the deductible inter-
est. During 1996, S makes a gift of the annu-
ity interest to D’s children at which time the
fair market value of the trust is $800,000 and
the fair market value of S’s annuity interest
in the trust is $100,000. Pursuant to section
2519, S is treated as making a gift of $220,000
(the fair market value of the qualified ter-
minable interest property, 40 percent of
$800,000 ($320,000), less the $100,000 annuity in-
terest in the qualified terminable interest
property). S is also treated pursuant to sec-
tion 2511 as making a gift of $100,000 (the fair
market value of S’s annuity interest).

[T.D. 8522, 59 FR 9656, Mar. 1, 1994, as amend-
ed by T.D. 9077, 68 FR 42595, July 18, 2003]

§25.2519-2 Effective date.

Except as specifically provided in
§25.2519-1(g), Example 6, the provisions
of §25.2519-1 are effective with respect
to gifts made after March 1, 1994. With
respect to gifts made on or before such
date, the donee spouse of a section
2056(b)(7) or section 2523(f) transfer may
rely on any reasonable interpretation
of the statutory provisions. For these
purposes, the provisions of §25.2519-1
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(as well as project LR-211-76, 1984-1
C.B., page 598, see §601.601(d)(2)(ii)(b) of
this chapter), are considered a reason-
able interpretation of the statutory
provisions.

[T.D. 8522, 59 FR 9658, Mar. 1, 1994]

§25.2521-1 Specific exemption.

(a) In determining the amount of tax-
able gifts for the calendar quarter (cal-
endar year with respect to gifts made
before January 1, 1971) there may be
deducted, if the donor was a resident or
citizen of the United States at the time
the gifts were made, a specific exemp-
tion of $30,000, less the sum of the
amounts claimed and allowed as an ex-
emption in prior calendar quarters or
calendar years. The exemption, at the
option of the donor, may be taken in
the full amount of $30,000 in a single
calendar quarter or calendar year, or
be spread over a period of time in such
amounts as the donor sees fit, but after
the limit has been reached no further
exemption is allowable. Except as oth-
erwise provided in a tax convention be-
tween the United States and another
country, a donor who was a non-
resident not a citizen of the United
States at the time the gift or gifts were
made is not entitled to this exemption.
For the definition of calendar quarter
see §25.2502-1(c)(1).

(b) No part of a donor’s lifetime spe-
cific exemption of $30,000 may be de-
ducted from the value of a gift attrib-
utable to his spouse where a husband
and wife consent, under the provisions
of section 2513, to have the gifts made
during a calendar quarter or calendar
year considered as made one-half by
each of them. The “‘gift-splitting” pro-
visions of section 2513 do not authorize
the filing of a joint gift tax return nor
permit a donor to claim any of his
spouse’s specific exemption. For exam-
ple, if a husband has no specific exemp-
tion remaining available, but his wife
does, and the husband makes a gift to
which his wife consents under the pro-
visions of section 2513, the specific ex-
emption remaining available may be
claimed only on the return of the wife
with respect to one-half of the gift. The
husband may not claim any specific ex-
emption since he has none available.

(c)(1) With respect to gifts made after
December 31, 1970, the amount by
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which the specific exemption claimed
and allowed in gift tax returns for prior
calendar quarters and calendar years
exceeds $30,000 is includible in deter-
mining the aggregate sum of the tax-
able gifts for preceding calendar years
and calendar quarters. See paragraph
(b) of §25.2504-1.

(2) With respect to gifts made before
January 1, 1971, the amount by which
the specific exemption claimed and al-
lowed in gift tax returns for prior cal-
endar years exceeds $30,000 is includible
in determining the aggregate sum of
the taxable gifts for preceding calendar
years. See paragraph (b) of §25.2504-1.

[T.D. 7238, 37 FR 28732, Dec. 29, 1972]

§25.2522(a)-1 Charitable and similar
gifts; citizens or residents.

(a) In determining the amount of tax-
able gifts for the ‘‘calendar period” (as
defined in §25.2502-1(c)(1)) there may be
deducted, in the case of a donor who
was a citizen or resident of the United
States at the time the gifts were made,
all gifts included in the “‘total amount
of gifts”” made by the donor during the
calendar period (see section 2503 and
the regulations thereunder) and made
to or for the use of:

(1) The United States, any State,
Territory, or any political subdivision
thereof, or the District of Columbia,
for exclusively public purposes.

(2) Any corporation, trust, commu-
nity chest, fund, or foundation orga-
nized and operated exclusively for reli-
gious charitable, scientific, literary, or
educational purposes, including the en-
couragement of art and the prevention
of cruelty to children or animals, if no
part of the net earnings of the organi-
zation inures to the benefit of any pri-
vate shareholder or individual, if it is
not disqualified for tax exemption
under section 501(c)(3) by reason of at-
tempting to influence legislation, and
if, in the case of gifts made after De-
cember 31, 1969, it does not participate
in, or intervene in (including the pub-
lishing or distributing of statements),
any political campaign on behalf of or
in opposition to any candidate for pub-
lic office.

(3) A fraternal society, order, or asso-
ciation, operating under the lodge sys-
tem, provided the gifts are to be used
by the society, order or association ex-

§25.2522(a)-1

clusively for one or more of the pur-
poses set forth in subparagraph (2) of
this paragraph.

(4) Any post or organization of war
veterans or auxiliary unit or society
thereof, if organized in the United
States or any of its possessions, and if
no part of its net earnings inures to the
benefit of any private shareholder or
individual.

The deduction is not limited to gifts
for use within the United States, or to
gifts to or for the use of domestic cor-
porations, trusts, community chests,
funds, or foundations, or fraternal soci-
eties, orders, or associations operating
under the lodge system. An organiza-
tion will not be considered to meet the
requirements of subparagraph (2) of
this paragraph, or of paragraph (b) (2)
or (3) of this section, if such organiza-
tion engages in any activity which
would cause it to be classified as an
‘“‘action’ organization under paragraph
(©)(3) of §1.501(c)(3)-1 of this chapter
(Income Tax Regulations). For the de-
ductions for charitable and similar
gifts made by a nonresident who was
not a citizen of the United States at
the time the gifts were made, see
§25.2522(b)-1. See §8§25.2522(c)-1 and
25.2522(c)-2 for rules relating to the dis-
allowance of deductions to trusts and
organizations which engage in certain
prohibited transactions or whose gov-
erning instruments do not contain cer-
tain specified requirements.

(b) The deduction under section 2522
is not allowed for a transfer to a cor-
poration, trust, community chest,
fund, or foundation unless the organi-
zation or trust meets the following
four tests:

(1) 1t must be organized and operated
exclusively for one or more of the spec-
ified purposes.

(2) 1t must not be disqualified for tax
exemption under section 501(c)(3) by
reason of attempting to influence legis-
lation.

(3) In the case of gifts made after De-
cember 31, 1969, it must not participate
in, or intervene in (including the pub-
lishing or distributing of statements),
any political campaign on behalf of any
candidate for public office.

(4) Its net earnings must not inure in
whole or in part to the benefit of pri-
vate shareholders or individuals other
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than as legitimate objects of the ex-
empt purposes.

For further limitations see §25.2522(c)-
1, relating to gifts to trusts and organi-
zations which have engaged in a pro-
hibited transaction described in sec-
tion 681(b)(2) or section 503(c).

(c) In order to prove the right to the
charitable, etc., deduction provided by
section 2522 the donor must submit
such data as may be requested by the
Internal Revenue Service. As to the ex-
tent the deductions provided by this
section are allowable, see section 2524.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7012, 34 FR 7691, May 15, 1969; T.D.
7238, 37 FR 28733, Dec. 29, 1972; T.D. 7318, 39
FR 25457, July 11, 1974; T.D. 7910, 48 FR 40375,
Sept. 7, 1983; T.D. 8308, 55 FR 35594, Aug. 31,
1990]

§25.2522(a)-2 Transfers not exclu-
sively for charitable, etc., purposes
in the case of gifts made before Au-
gust 1, 1969.

(a) Remainders and similar interests. If
a trust is created or property is trans-
ferred for both a charitable and a pri-
vate purpose, deduction may be taken
of the value of the charitable beneficial
interest only insofar as that interest is
presently ascertainable, and hence sev-
erable from the noncharitable interest.
The present value of a remainder or
other deferred payment to be made for
a charitable purpose is to be deter-
mined in accordance with the rules
stated in §25.2512-5. Thus, if money or
property is placed in trust to pay the
income to an individual during his life,
or for a term of years, and then to pay
the principal to a charitable organiza-
tion, the present value of the remain-
der is deductible. If the interest in-
volved is such that its value is to be de-
termined by a special computation, see
§25.2512-5(d)(4). If the Commissioner
does not furnish the factor, the claim
for deduction must be supported by a
full statement of the computation of
the present value made in accordance
with the principles set forth in the ap-
plicable paragraph of §25.2512-5.

(b) Transfers subject to a condition or a
power. If, as of the date of the gift, a
transfer for charitable purposes is de-
pendent upon the performance of some
act or the happening of a precedent
event in order that it might become ef-
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fective, no deduction is allowable un-
less the possibility that the charitable
transfer will not become effective is so
remote as to be negligible. If an estate
or interest passes to or is vested in
charity on the date of the gift and the
estate or interest would be defeated by
the performance of some act or the
happening of some event, the occur-
rence of which appeared to have been
highly improbable on the date of the
gift, the deduction is allowable. If the
donee or trustee is empowered to divert
the property or fund, in whole or in
part, to a use or purpose which would
have rendered it, to the extent that it
is subject to such power, not deductible
had it been directly so given by the
donor, the deduction will be limited to
that portion of the property or fund
which is exempt from the exercise of
the power. The deduction is not al-
lowed in the case of a transfer in trust
conveying to charity a present interest
in income if by reason of all the condi-
tions and circumstances surrounding
the transfer it appears that the charity
may not receive the beneficial enjoy-
ment of the interest. For example, as-
sume that assets placed in trust by the
donor consists of stock in a corpora-
tion, the fiscal policies of which are
controlled by the donor and his family,
that the trustees and remaindermen
are likewise members of the donor’s
family, and that the governing instru-
ment contains no adequate guarantee
of the requisite income to the chari-
table organization. Under such cir-
cumstances, no deduction will be al-
lowed. Similarly, if the trustees are
not members of the donor’s family but
have no power to sell or otherwise dis-
pose of closely held stock, or otherwise
insure the requisite enjoyment of in-
come to the charitable organization, no
deduction will be allowed.

(c) Effective date. This section applies
only to gifts made before August 1,
1969. In the case of gifts made after
July 31, 1969, see §25.2522(c)-2.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958; 25 FR
14021 Dec. 31, 1960, as amended by T.D. 7318,
39 FR 25457, July 11, 1974; T.D. 8540, 59 FR
30177, June 10, 1994]
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§25.2522(b)-1 Charitable and similar
gifts; nonresidents not citizens.

(a) The deduction for charitable and
similar gifts, in the case of a non-
resident who was not a citizen of the
United States at the time he made the
gifts, is governed by the same rules as
those applying to gifts by citizens or
residents, subject, however, to the fol-
lowing exceptions:

(1) If the gifts are made to or for the
use of a corporation, the corporation
must be one created or organized under
the laws of the United States or of any
State or Territory thereof.

(2) If the gifts are made to or for the
use of a trust, community chest, fund
or foundation, or a fraternal society,
order or association operating under
the lodge system, the gifts must be for
use within the United States exclu-
sively for religious, charitable, sci-
entific, literary or educational pur-
poses, including the encouragement of
art and the prevention of cruelty to
children or animals.

(b) [Reserved]

§25.2522(c)-1 Disallowance of chari-
table, etc., deductions because of
“prohibited transactions” in the
case of gifts made before January 1,
1970.

(a) Sections 503(e) and 681(b)(5) pro-
vide that no deduction which would
otherwise be allowable under section
2522 for a gift for religious, charitable,
scientific, literary or educational pur-
poses, including the encouragement of
art and the prevention of cruelty to
children or animals, is allowed if—

(1) The gift is made in trust and, for
income tax purposes for the taxable
year of the trust in which the gift is
made, the deduction otherwise allow-
able to the trust under section 642(c) is
limited by section 681(b)(1) by reason of
the trust having engaged in a prohib-
ited transaction described in section
681(b)(2); or

(2) The gift is made to any corpora-
tion, community chest, fund or founda-
tion which, for its taxable year in
which the gift is made is not exempt
from income tax under section 501(a)
by reason of having engaged in a pro-
hibited transaction described in sec-
tion 503(c).

§25.2522(c)-1

(b) For purposes of section 503(e) and
section 681(b)(5) the term ‘‘gift” in-
cludes any gift, contribution, or trans-
fer without adequate consideration.

(c) Regulations relating to the in-
come tax contain the rules for the de-
termination of the taxable year of the
trust for which the deduction under
section 642(c) is limited by section
681(b), and for the determination of the
taxable year of the organization for
which an exemption is denied under
section 503(a). Generally, such taxable
year is a taxable year subsequent to
the taxable year during which the trust
or organization has been notified by
the Internal Revenue Service that it
has engaged in a prohibited trans-
action. However, if the trust or organi-
zation during or prior to the taxable
year entered into the prohibited trans-
action for the purpose of diverting its
corpus or income from the charitable
or other purposes by reason of which it
is entitled to a deduction or exemption,
and the transaction involves a substan-
tial part of such income or corpus, then
the deduction of the trust under sec-
tion 642(c) for such taxable year is lim-
ited by section 681(b), or the exemption
of the organization for such taxable
year is denied under section 503(a),
whether or not the organization has
previously received notification by the
Internal Revenue Service that it has
engaged in a prohibited transaction. In
certain cases, the limitation of section
503 or 681 may be removed or the ex-
emption may be reinstated for certain
subsequent taxable years under the
rules set forth in the income tax regu-
lations under sections 503 and 681.

(d) In cases in which prior notifica-
tion by the Internal Revenue Service is
not required in order to limit the de-
duction of the trust under section
681(b), or to deny exemption of the or-
ganization under section 503, the de-
duction otherwise allowable under
§25.2522(a)-1 is not disallowed with re-
spect to gifts made during the same
taxable year of the trust or organiza-
tion in which a prohibited transaction
occurred, or in a prior taxable year, un-
less the donor or a member of his fam-
ily was a party to the prohibited trans-
action. For purposes of the preceding
sentence, the members of the donor’s
family include only his brothers and
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sisters (whether by whole or half
blood), spouse, ancestors, and lineal de-
scendants.

(e) This section applies only to gifts
made before January 1, 1970. In the
case of gifts made after December 31,
1969, see §25.2522(c)-2.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958; 25 FR
14021, Dec. 31, 1960, as amended by T.D. 7318,
39 FR 25458, July 11, 1974]

§25.2522(c)-2 Disallowance of chari-
table, etc., deductions in the case of
gifts made after December 31, 1969.

(a) Organizations subject to section
507(c) tax. Section 508(d)(1) provides
that, in the case of gifts made after De-
cember 31, 1969, a deduction which
would otherwise be allowable under
section 2522 for a gift to or for the use
of an organization upon which the tax
provided by section 507(c) has been im-
posed shall not be allowed if the gift is
made by the donor after notification is
made under section 507(a) or if the
donor is a substantial contributor (as
defined in section 507(d)(2)) who makes
such gift in his taxable year (as defined
in section 441) which includes the first
day on which action is taken by such
organization that culminates in the
imposition of the tax under section
507(c) and any subsequent taxable year.
This paragraph does not apply if the
entire amount of the unpaid portion of
the tax imposed by section 507(c) is
abated under section 507(g) by the Com-
missioner or his delegate.

(b) Taxable private foundations, section
4947 trusts, etc. Section 508(d)(2) pro-
vides that, in the case of gifts made
after December 31, 1969, a deduction
which would otherwise be allowable
under section 2522 shall not be allowed
if the gift is made to or for the use of—

(1) A private foundation or a trust de-
scribed in section 4947(a)(2) in a taxable
year of such organization for which
such organization fails to meet the
governing instrument requirements of
section 508(e) (determined without re-
gard to section 508(e)(2) (B) and (C)), or

(2) Any organization in a period for
which it is not treated as an organiza-
tion described in section 501(c)(3) by
reason of its failure to give notifica-
tion under section 508(a) of its status
to the Commissioner.
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For additional rules, see §1.508-2(b)(1)
of this chapter (Income Tax Regula-
tions).

(c) Foreign organizations with substan-
tial support from foreign sources. Section
4948(c)(4) provides that, in the case of
gifts made after December 31, 1969, a
deduction which would otherwise be al-
lowable under section 2522 for a gift to
or for the use of a foreign organization
which has received substantially all of
its support (other than gross invest-
ment income) from sources without the
United States shall not be allowed if
the gift is made (1) after the date on
which the Commissioner has published
notice that he has notified such organi-
zation that it has engaged in a prohib-
ited transaction, or (2) in a taxable
year of such organization for which it
is not exempt from taxation under sec-
tion 501(a) because it has engaged in a
prohibited transaction after December
31, 1969.

[T.D. 7318, 39 FR 25458, July 11, 1974]

§25.2522(c)-3 Transfers not exclusively
for charitable, etc., purposes in the
case of gifts made after July 31,
1969.

(a) Remainders and similar interests. If
a trust is created or property is trans-
ferred for both a charitable and a pri-
vate purpose, deduction may be taken
of the value of the charitable beneficial
interest only insofar as that interest is
presently ascertainable, and hence sev-
erable from the noncharitable interest.

(b) Transfers subject to a condition or a
power. (1) If, as of the date of the gift,
a transfer for charitable purposes is de-
pendent upon the performance of some
act or of the happening of a precedent
event in order that it might become ef-
fective, no deduction is allowable un-
less the possibility that the charitable
transfer will not become effective is so
remote as to be negligible. If an estate
or interest has passed to, or is vested
in, charity on the date of the gift and
the estate or interest would be defeated
by the performance of some act or the
happening of some event, the possi-
bility of occurrence of which appeared
on such date to be so remote as to be
negligible, the deduction is allowable.
If the donee or trustee is empowered to
divert the property or fund, in whole or
in part, to a use or purpose which
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would have rendered it, to the extent
that it is subject to such power, not de-
ductible had it been directly so given
by the donor, the deduction will be lim-
ited to that portion, if any, of the prop-
erty or fund which is exempt from an
exercise of the power.

(2) The application of this paragraph
may be illustrated by the following ex-
amples:

Example (1). In 1965, A transfers certain
property in trust in which charity is to re-
ceive the income for his life. The assets
placed in trust by the donor consist of stock
in a corporation the fiscal policies of which
are controlled by the donor and his family.
The trustees of the trust and the remain-
derman are members of the donor’s family
and the governing instrument contains no
adequate guarantee of the requisite income
to the charitable organization. Under such
circumstances, no deduction will be allowed.
Similarly, if the trustees are not members of
the donor’s family but have no power to sell
or otherwise dispose of the closely held
stock, or otherwise insure the requisite en-
joyment of income to the charitable organi-
zation, no deduction will be allowed.

Example (2). C transfers a tract of land to a
city government for as long as the land is
used by the city for a public park. If on the
date of gift the city does plan to use the land
for a public park and the possibility that the
city will not use the land for a public park is
so remote as to be negligible, a deduction
will be allowed.

(c) Transfers of partial interest in prop-
erty—(1) Disallowance of deduction—(i)
In general. If a donor transfers an inter-
est in property after July 31, 1969, for
charitable purposes and an interest in
the same property is retained by the
donor, or is transferred or has been
transferred for private purposes after
such date (for less than an adequate
and full consideration in money or
money’s worth), no deduction is al-
lowed under section 2522 for the value
of the interest which is transferred or
has been transferred for charitable pur-
poses unless the interest in property is
a deductible interest described in sub-
paragraph (2) of this paragraph. The
principles that are used in applying
section 2523 and the regulations there-
under shall apply for purposes of deter-
mining under this paragraph (c)(1)(i)
whether an interest in property is re-
tained by the donor, or is transferred
or has been transferred by the donor.
If, however, as of the date of the gift, a
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retention of any interest by a donor, or
a transfer for a private purpose, is de-
pendent upon the performance of some
act or the happening of a precedent
event in order that it may become ef-
fective, an interest in property will be
considered retained by the donor, or
transferred for a private purpose, un-
less the possibility of occurrence of
such act or event is so remote as to be
negligible. The application of this
paragraph (c)(1)(i) may be illustrated
by the following examples, in each of
which it is assumed that the property
interest which is transferred for pri-
vate purposes is not transferred for an
adequate and full consideration in
money or money’s worth:

Example (1). In 1973, H creates a trust which
is to pay the income of the trust to W for her
life, the reversionary interest in the trust
being retained by H. In 1975, H gives the re-
versionary interest to charity, while W is
still living. For purposes of this paragraph
(©)(1)(i), interests in the same property have
been transferred by H for charitable purposes
and for private purposes.

Example (2). In 1973, H creates a trust which
is to pay the income of the trust to W for her
life and upon termination of the life estate
to transfer the remainder to S. In 1975, S
gives his remainder interest to charity,
while W is still living. For purposes of this
paragraph (c)(1)(i), interests in the same
property have not been transferred by H or S
for charitable purposes and for private pur-
poses.

Example (3). H transfers Blackacre to A by
gift, reserving the right to the rentals of
Blackacre for a term of 20 years. After 4
years H transfers the right to the remaining
rentals to charity. For purposes of this para-
graph (c)(1)(i) the term “‘property’ refers to
Blackacre, and the right to rentals from
Blackacre consist of an interest in
Blackacre. An interest in Blackacre has been
transferred by H for charitable purposes and
for private purposes.

Example (4). H transfers property in trust
for the benefit of A and a charity. An annu-
ity of $5,000 a year is to be paid to charity for
20 years. Upon termination of the 20-year
term the corpus is to be distributed to A if
living. However, if A should die during the
20-year term, the corpus is to be distributed
to charity upon termination of the term. An
interest in property has been transferred by
H for charitable purposes. In addition, an in-
terest in the same property has been trans-
ferred by H for private purposes unless the
possibility that A will survive the 20-year
term is so remote as to be negligible.

Example (5). H transfers property in trust,
under the terms of which an annuity of $5,000
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a year is to be paid to charity for 20 years.
Upon termination of the term, the corpus is
to pass to such of A’s children and their issue
as A may appoint. However, if A should die
during the 20-year term without exercising
the power of appointment, the corpus is to be
distributed to charity upon termination of
the term. Since the possible appointees in-
clude private persons, an interest in the cor-
pus of the trust is considered to have been
transferred by H for private purposes.

(if) Works of art and copyright treated
as separate properties. For purposes of
paragraphs (c)(1)(i) and (c)(2) of this
section, rules similar to the rules in
§20.2055-2(e)(1)(ii) shall apply in the
case of transfers made after December
31, 1981.

(2) Deductible interests. A deductible
interest for purposes of subparagraph
(1) of this paragraph is a charitable in-
terest in property where—

(i) Undivided portion of donor’s entire
interest. The charitable interest is an
undivided portion, not in trust, of the
donor’s entire interest in property. An
undivided portion of a donor’s entire
interest in property must consist of a
fraction or percentage of each and
every substantial interest or right
owned by the donor in such property
and must extend over the entire term
of the donor’s interest in such property
and in other property into which such
property is converted. For example, if
the donor gave a life estate in an office
building to his wife for her life and re-
tained a reversionary interest in the
office building, the gift by the donor of
one-half of that reversionary interest
to charity while his wife is still alive
will not be considered the transfer of a
deductible interest; because an interest
in the same property has already
passed from the donor for private pur-
poses, the reversionary interest will
not be considered the donor’s entire in-
terest in the property. If, on the other
hand, the donor had been given a life
estate in Blackacre for the life of his
wife and the donor had no other inter-
est in Blackacre on or before the time
of gift, the gift by the donor of one-half
of that life estate to charity would be
considered the transfer of a deductible
interest; because the life estate would
be considered the donor’s entire inter-
est in the property, the gift would be of
an undivided portion of such entire in-
terest. An undivided portion of a do-
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nor’s entire interest in property in-
cludes an interest in property whereby
the charity is given the right, as a ten-
ant in common with the donor, to pos-
session, dominion, and control of the
property for a portion of each year ap-
propriate to its interest in such prop-
erty. However, except as provided in
paragraphs (c)(2)(ii), (iii), and (iv) of
this section, for purposes of this sub-
division a charitable contribution of an
interest in property not in trust where
the decedent transfers some specific
rights to one party and transfers other
substantial rights to another party will
not be considered a contribution of a
undivided portion of the decedent’s en-
tire interest in property. A gift of an
open space easement in gross in per-
petuity shall be considered a gift of a
undivided portion of the donor’s entire
interest in property. A gift to charity
made on or before December 17, 1980, of
an open space easement in gross in per-
petuity shall be considered the transfer
to charity of an undivided portion of
the donor’s entire interest in prop-
erty.”.

(ii) Remainder interest in a personal
residence. The charitable interest is an
irrevocable remainder interest, not in
trust, in a personal residence. Thus, for
example, if the donor gives to charity a
remainder interest in a personal resi-
dence and retains an estate in such
property for life or a term of years the
value of such remainder interest is de-
ductible under section 2522. For pur-
poses of this subdivision, the term
““personal residence’”” means any prop-
erty which is used by the donor as his
personal residence even though it is
not used as his principal residence. For
example, a donor’s vacation home may
be a personal residence for purposes of
this subdivision. The term ‘“‘personal
residence’ also includes stock owned
by the donor on the date of gift as a
tenant-stockholder in a cooperative
housing corporation (as those terms
are defined in section 216(b) (1) and (2))
if the dwelling which the donor is enti-
tled to occupy as such stockholder is
used by him as his personal residence.

(iii) Remainder interest in a farm. The
charitable interest is an irrevocable re-
mainder interest, not in trust, in a
farm. Thus, for example, if the donor
gives to charity a remainder interest in
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a farm and retains an estate in such
property for life or a term of years, the
value of such remainder interest is de-
ductible under section 2522. For pur-
poses of this subdivision, the term
“farm” means any land used by the
donor or his tenant for the production
of crops, fruits, or other agricultural
products or for the sustenance of live-
stock. The term “livestock’ includes
cattle, hogs, horses, mules, donkeys,
sheep, goats, captive fur-bearing ani-
mals, chickens, turkeys, pigeons, and
other poultry. A farm includes the im-
provements thereon.

(iv) Qualified conservation contribu-
tion. The charitable interest is a quali-
fied conservation contribution. For the
definition of a qualified conservation
contribution, see §1.170A-14.

(v) Charitable remainder trust and
pooled income funds. The charitable in-
terest is a remainder interest in a trust
which is a charitable remainder annu-
ity trust, as defined in section 664(d)(1)
and §1.664-2 of this chapter; a chari-
table remainder unitrust, as defined in
section 664(d) (2) and (3) and §1.664-3 of
this chapter; or a pooled income fund,
as defined in section 642(c)(5) and
§1.642(c)-5 of this chapter. The chari-
table organization to or for the use of
which the remainder interest is trans-
ferred must meet the requirements of
both section 2522 (a) or (b) and section
642(c)(5)(A), section 664(d)(1)(C), or sec-
tion 664(d)(2)(C), whichever applies. For
example, the charitable organization
to which the remainder interest in a
charitable remainder annuity trust is
transferred may not be a foreign cor-
poration.

(vi) Guaranteed annuity interest. (a)
The charitable interest is a guaranteed
annuity interest, whether or not such
interest is in trust. For purposes of this
paragraph (c)(2)(vi), the term ‘‘guaran-
teed annuity interest’” means an irrev-
ocable right pursuant to the instru-
ment of transfer to receive a guaran-
teed annuity. A guaranteed annuity is
an arrangement under which a deter-
minable amount is paid periodically,
but not less often than annually, for a
specified term of years or for the life or
lives of certain individuals, each of
whom must be living at the date of the
gift and can be ascertained at such
date. Only one or more of the following
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individuals may be used as measuring
lives: the donor, the donor’s spouse,
and an individual who, with respect to
all remainder beneficiaries (other than
charitable organizations described in
section 170, 2055, or 2522), is either a
lineal ancestor or the spouse of a lineal
ancestor of those beneficiaries. A trust
will satisfy the requirement that all
noncharitable remainder beneficiaries
are lineal descendants of the individual
who is the measuring life, or that indi-
vidual’s spouse, if there is less than a
15% probability that individuals who
are not lineal descendants will receive
any trust corpus. This probability
must be computed, based on the cur-
rent applicable Life Table contained in
§20.2031-7, at the time property is
transferred to the trust taking into ac-
count the interests of all primary and
contingent remainder beneficiaries
who are living at that time. An inter-
est payable for a specified term of
years can qualify as a guaranteed an-
nuity interest even if the governing in-
strument contains a savings clause in-
tended to ensure compliance with a
rule against perpetuities. The savings
clause must utilize a period for vesting
of 21 years after the deaths of meas-
uring lives who are selected to maxi-
mize, rather than limit, the term of the
trust. The rule in this paragraph that a
charitable interest may be payable for
the life or lives of only certain speci-
fied individuals does not apply in the
case of a charitable guaranteed annu-
ity interest payable under a charitable
remainder trust described in section
664. An amount is determinable if the
exact amount which must be paid
under the conditions specified in the
instrument of transfer can be
ascertained as of the date of gift. For
example, the amount to be paid may be
a stated sum for a term of years, or for
the life of the donor, at the expiration
of which it may be changed by a speci-
fied amount, but it may not be redeter-
mined by reference to a fluctuating
index such as the cost of living index.
In further illustration, the amount to
be paid may be expressed as a fraction
or percentage of the cost of living
index on the date of gift.

(b) A charitable interest is a guaran-
teed annuity interest only if it is a
guaranteed annuity interest in every
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respect. For example, if the charitable
interest is the right to receive from a
trust each year a payment equal to the
lesser of a sum certain or a fixed per-
centage of the net fair market value of
the trust assets, determined annually,
such interest is not a guaranteed annu-
ity interest.

(c) Where a charitable interest in the
form of a guaranteed annuity interest
is not in trust, the interest will be con-
sidered a guaranteed annuity interest
only if it is to be paid by an insurance
company or by an organization regu-
larly engaged in issuing annuity con-
tracts.

(d) Where a charitable interest in the
form of a guaranteed annuity interest
is in trust, the governing instrument of
the trust may provide that income of
the trust which is in excess of the
amount required to pay the guaranteed
annuity interest shall be paid to or for
the use of a charity. Nevertheless, the
amount of the deduction under section
2522 shall be limited to the fair market
value of the guaranteed annuity inter-
est as determined under paragraph
(d)(2)(iv) of this section.

(e) Where a charitable interest in the
form of a guaranteed annuity interest
is in trust and the present value on the
date of gift of all income interests for
a charitable purpose exceeds 60 percent
of the aggregate fair market value of
all amounts in such trust (after the
payment of liabilities), the charitable
interest will not be considered a guar-
anteed annuity interest unless the gov-
erning instrument of the trust pro-
hibits both the acquisition and the re-
tention of assets which would give rise
to a tax under section 4944 if the trust-
ee had acquired such assets. The re-
quirement in this (e) for a prohibition
in the governing instrument against
the retention of assets which would
give rise to a tax under section 4944 if
the trustee had acquired the assets
shall not apply to a gift made on or be-
fore May 21, 1972.

(f) Where a charitable interest in the
form of a guaranteed annuity interest
is in trust, and the gift of such interest
is made after May 21, 1972, the chari-
table interest generally is not a guar-
anteed annuity interest if any amount
may be paid by the trust for a private
purpose before the expiration of all the
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charitable annuity interests. There are
two exceptions to this general rule.
First, the charitable interest is a guar-
anteed annuity interest if the amount
payable for a private purpose is in the
form of a guaranteed annuity interest
and the trust’s governing instrument
does not provide for any preference or
priority in the payment of the private
annuity as opposed to the charitable
annuity. Second, the charitable inter-
est is a guaranteed annuity interest if
under the trust’s governing instrument
the amount that may be paid for a pri-
vate purpose is payable only from a
group of assets that are devoted exclu-
sively to private purposes and to which
section 4947(a)(2) is inapplicable by rea-
son of section 4947(a)(2)(B). For pur-
poses of this paragraph (c)(2)(vi)(f), an
amount is not paid for a private pur-
pose if it is paid for an adequate and
full consideration in money or money’s
worth. See §53.4947-1(c) of this chapter
for rules relating to the inapplicability
of section 4947(a)(2) to segregated
amounts in a split-interest trust.

(g9) For rules relating to certain gov-
erning instrument requirements and to
the imposition of certain excise taxes
where the guaranteed annuity interest
is in trust and for rules governing pay-
ment of private income interests by a
split-interest trust, see section
4947(a)(2) and (b)(3)(A), and the regula-
tions thereunder.

(vii) Unitrust interest. (a) The chari-
table interest is a unitrust interest,
whether or not such interest is in
trust. For purposes of this paragraph
(c)(2)(vii), the term “‘unitrust interest”’
means an irrevocable right pursuant to
the instrument of transfer to receive
payment, not less often than annually,
of a fixed percentage of the net fair
market value, determined annually, of
the property which funds the unitrust
interest. In computing the net fair
market value of the property which
funds the unitrust interest, all assets
and liabilities shall be taken into ac-
count without regard to whether par-
ticular items are taken into account in
determining the income from the prop-
erty. The net fair market value of the
property which funds the unitrust in-
terest may be determined on any one
date during the year or by taking the
average of valuations made on more
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than one date during the year, provided
that the same valuation date or dates
and valuation methods are used each
year. Where the charitable interest is a
unitrust interest to be paid by a trust
and the governing instrument of the
trust does not specify the valuation
date or dates, the trustee shall select
such date or dates and shall indicate
his selection on the first return on
Form 1041 which the trust is required
to file. Payments under a unitrust in-
terest may be paid for a specified term
of years or for the life or lives of cer-
tain individuals, each of whom must be
living at the date of the gift and can be
ascertained at such date. Only one or
more of the following individuals may
be used as measuring lives: the donor,
the donor’s spouse, and an individual
who, with respect to all remainder
beneficiaries (other than charitable or-
ganizations described in section 170,
2055, or 2522), is either a lineal ancestor
or the spouse of a lineal ancestor of
those beneficiaries. A trust will satisfy
the requirement that all noncharitable
remainder beneficiaries are lineal de-
scendants of the individual who is the
measuring life, or that individual’s
spouse, if there is less than a 15% prob-
ability that individuals who are not
lineal descendants will receive any
trust corpus. This probability must be
computed, based on the current appli-
cable Life Table contained in §20.2031-
7, at the time property is transferred to
the trust taking into account the in-
terests of all primary and contingent
remainder beneficiaries who are living
at that time. An interest payable for a
specified term of years can qualify as a
unitrust interest even if the governing
instrument contains a savings clause
intended to ensure compliance with a
rule against perpetuities. The savings
clause must utilize a period for vesting
of 21 years after the deaths of meas-
uring lives who are selected to maxi-
mize, rather than limit, the term of the
trust. The rule in this paragraph that a
charitable interest may be payable for
the life or lives of only certain speci-
fied individuals does not apply in the
case of a charitable unitrust interest
payable under a charitable remainder
trust described in section 664.

(b) A charitable interest is a unitrust
interest only if it is a unitrust interest
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in every respect. For example, if the
charitable interest is the right to re-
ceive from a trust each year a payment
equal to the lesser of a sum certain or
a fixed percentage of the net fair mar-
ket value of the trust assets, deter-
mined annually, such interest is not a
unitrust interest.

(c) Where a charitable interest in the
form of a unitrust interest is not in
trust, the interest will be considered a
unitrust interest only if it is to be paid
by an insurance company or by an or-
ganization regularly engaged in issuing
interests otherwise meeting the re-
quirements of a unitrust interest.

(d) Where a charitable interest in the
form of a unitrust interest is in trust,
the governing instrument of the trust
may provide that income of the trust
which is in excess of the amount re-
quired to pay the unitrust interest
shall be paid to or for the use of a char-
ity. Nevertheless, the amount of the
deduction under section 2522 shall be
limited to the fair market value of the
unitrust interest as determined under
paragraph (d)(2)(v) of this section.

(e) Where a charitable interest in the
form of a unitrust interest is in trust,
the charitable interest generally is not
a unitrust interest if any amount may
be paid by the trust for a private pur-
pose before the expiration of all the
charitable unitrust interests. There are
two exceptions to this general rule.
First, the charitable interest is a
unitrust interest if the amount payable
for a private purpose is in the form of
a unitrust interest and the trust’s gov-
erning instrument does not provide for
any preference or priority in the pay-
ment of the private unitrust interest as
opposed to the charitable unitrust in-
terest. Second, the charitable interest
is a unitrust interest if under the
trust’s governing instrument the
amount that may be paid for a private
purpose is payable only from a group of
assets that are devoted exclusively to
private purposes and to which section
4947(a)(2) is inapplicable by reason of
section 4947(a)(2)(B). For purposes of
this paragraph (c)(2)(vii)(e), an amount
is not paid for a private purpose if it is
paid for an adequate and full consider-
ation in money or money’s worth. See
§53.4947-1(c) of this chapter for rules re-
lating to the inapplicability of section

601



§25.2522(c)-3

4947(a)(2) to segregated amounts in a
split-interest trust.

(f) For rules relating to certain gov-
erning instrument requirements and to
the imposition of certain excise taxes
where the unitrust interest is in trust
and for rules governing payment of pri-
vate income interests by a split-inter-
est trust, see sections 4947(a)(2) and
(b)(3)(A), and the regulations there-
under.

(d) Valuation of charitable interest—(1)
In general. The amount of the deduc-
tion in the case of a contribution of a
partial interest in property to which
this section applies is the fair market
value of the partial interest on the
date of gift. The fair market value of
an annuity, life estate, term for years,
remainder, reversion or unitrust inter-
est is its present value.

(2) Certain transfers after July 31, 1969.
In the case of a transfer after July 31,
1969, of an interest described in para-
graph (c)(2) (v), (vi), or (vii) of this sec-
tion, the present value of such interest
is to be determined under the following
rules:

(i) The present value of a remainder
interest in a charitable remainder an-
nuity trust is to be determined under
§1.664-2(c) of this chapter (Income Tax
Regulations).

(ii) The present value of a remainder
interest in a charitable remainder
unitrust is to be determined under
§1.664-4 of this chapter.

(iii) The present value of a remainder
interest in a pooled income fund is to
be determined under §1.642(c)-6 of this
chapter.

(iv) The present value of a guaran-
teed annuity interest described in para-
graph (c)(2)(vi) of this section is to be
determined under §25.2512-5, except
that, if the annuity is issued by a com-
pany regularly engaged in the sale of
annuities, the present value is to be de-
termined under §25.2512-6. If by reason
of all the conditions and circumstances
surrounding a transfer of an income in-
terest in property in trust it appears
that the charity may not receive the
beneficial enjoyment of the interest, a
deduction will be allowed under section
2522 only for the minimum amount it is
evident the charity will receive.

Example (1). In 1975, B transfers $20,000 in
trust with the requirement that a designated
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charity be paid a guaranteed annuity inter-
est (as defined in paragraph (c)(2)(vi) of this
section) of $4,100 a year, payable annually at
the end of each year for a period of 6 years
and that the remainder be paid to his chil-
dren. The fair market value of an annuity of
$4,100 a year for a period of 6 years is
$20,160.93 ($4,100 x 4.9173), as determined
under §25.2512-5A(c). The deduction with re-
spect to the guaranteed annuity interest will
be limited to $20,000, which is the minimum
amount it is evident the charity will receive.

Example (2). In 1975, C transfers $40,000 in
trust with the requirement that D, an indi-
vidual, and X Charity be paid simultaneously
guaranteed annuity interests (as defined in
paragraph (c)(2)(vi) of this section) of $5,000 a
year each, payable annually at the end of
each year, for a period of 5 years and that
the remainder be paid to C’s children. The
fair market value of two annuities of $5,000
each a year for a period of 5 years is $42,124
([$5,000 x 4.2124] x 2), as determined under
§25.2512-5A(c). The trust instrument provides
that in the event the trust fund is insuffi-
cient to pay both annuities in a given year,
the trust fund will be evenly divided between
the charitable and private annuitants. The
deduction with respect to the charitable an-
nuity will be limited to $20,000, which is the
minimum amount it is evident the charity
will receive.

Example (3). In 1975, D transfers $65,000 in
trust with the requirement that a guaran-
teed annuity interest (as defined in para-
graph (c)(2)(vi) of this section) of $5,000 a
year, payable annually at the end of each
year, be paid to Y Charity for a period of 10
years and that a guaranteed annuity interest
(as defined in paragraph (c)(2)(vi) of this sec-
tion) of $5,000 a year, payable annually at the
end of each year, be paid to W, his wife, aged
62, for 10 years or until her prior death. The
annuities are to be paid simultaneously, and
the remainder is to be paid to D’s children.
The fair market value of the private annuity
is $33,877 ($5,000 x 6.7754), as determined pur-
suant to §25.2512-5A(c) and by the use of fac-
tors involving one life and a term of years as
published in Publication 723A (12-70). The
fair market value of the charitable annuity
is $36,800.50 ($5,000 x 7.3601), as determined
under §25.2512-5A(c). It is not evident from
the governing instrument of the trust or
from local law that the trustee would be re-
quired to apportion the trust fund between
the wife and charity in the event the fund
were insufficient to pay both annuities in a
given year. Accordingly, the deduction with
respect to the charitable annuity will be lim-
ited to $31,123 ($65,000 less $33,877 [the value
of the private annuity]), which is the min-
imum amount it is evident the charity will
receive.

(v) The present value of a unitrust in-
terest described in paragraph (c)(2)(vii)
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of this section is to be determined by
subtracting the present value of all in-
terests in the transferred property
other than the unitrust interest from
the fair market value of the trans-
ferred property.

(3) Other transfers. The present value
of an interest not described in para-
graph (d)(2) of this section is to be de-
termined under §25.2512-5.

(4) Special computations. If the inter-
est transferred is such that its present
value is to be determined by a special
computation, a request for a special
factor, accompanied by a statement of
the date of birth and sex of each indi-
vidual the duration of whose life may
affect the value of the interest, and by
copies of the relevant instruments,
may be submitted by the donor to the
Commissioner who may, if conditions
permit, supply the factor requested. If
the Commissioner furnishes the factor,
a copy of the letter supplying the fac-
tor must be attached to the tax return
in which the deduction is claimed. If
the Commissioner does not furnish the
factor, the claim for deduction must be
supported by a full statement of the
computation of the present value made
in accordance with the principles set
forth in this paragraph.

(e) Effective date. This section applies
only to gifts made after July 31, 1969.
In addition, the rule in paragraphs
©)(2)(vi)(a) and (vii)(a) of this section
that guaranteed annuity interests or
unitrust interests, respectively, may be
payable for a specified term of years or
for the life or lives of only certain indi-
viduals applies to transfers made on or
after April 4, 2000. If a transfer is made
on or after April 4, 2000, that uses an
individual other than one permitted in
paragraphs (c)(2)(vi)(a) and (vii)(a) of
this section, the interest may be re-
formed into a lead interest payable for
a specified term of years. The term of
years is determined by taking the fac-
tor for valuing the annuity or unitrust
interest for the named individual
measuring life and identifying the
term of years (rounded up to the next
whole year) that corresponds to the
equivalent term of years factor for an
annuity or unitrust interest. For exam-
ple, in the case of an annuity interest
payable for the life of an individual age
40 at the time of the transfer, assuming
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an interest rate of 7.4% under section
7520, the annuity factor from column 1
of Table S(7.4), contained in IRS Publi-
cation 1457, Book Aleph, for the life of
an individual age 40 is 12.0587 (Publica-
tion 1457 is available from the Super-
intendent of Documents, U.S. Govern-
ment Printing Office, Washington, DC
20402). Based on Table B(7.4), contained
in Publication 1457, Book Aleph, the
factor 12.0587 corresponds to a term of
years between 31 and 32 years. Accord-
ingly, the annuity interest must be re-
formed into an interest payable for a
term of 32 years. A judicial reformation
must be commenced prior to October
15th of the year following the year in
which the transfer is made and must be
completed within a reasonable time
after it is commenced. A non-judicial
reformation is permitted if effective
under state law, provided it is com-
pleted by the date on which a judicial
reformation must be commenced. In
the alternative, if a court, in a pro-
ceeding that is commenced on or before
July 5, 2001, declares any transfer,
made on or after April 4, 2000, and on or
before March 6, 2001, null and void ab
initio, the Internal Revenue Service
will treat such transfers in a manner
similar to that described in section
2055(e)(3)(J).

[T.D. 7318, 39 FR 25458, July 11, 1974; 39 FR
26154, July 17, 1974, as amended by T.D. 7340,
40 FR 1240, Jan. 7, 1975; T.D. 7955, 49 FR 19998,
May 11, 1984; T.D. 7957, 49 FR 20812, May 17,
1984; T.D. 8069, 51 FR 1507, Jan. 14, 1986; 51 FR
5323, Feb. 13, 1986; 51 FR 6319, Feb. 21, 1986;
T.D. 8540, 59 FR 30103, 30177, June 10, 1994;
T.D. 8630, 60 FR 63919, Dec. 13, 1995; T.D. 8923,
66 FR 1043, Jan. 5, 2001; T.D. 9068, 68 FR 40132,
July 7, 2003]

§25.2522(c)-4 Disallowance of double
deduction in the case of qualified
terminable interest property.

No deduction is allowed under sec-
tion 2522 for the transfer of an interest
in property if a deduction is taken
from the total amount of gifts with re-
spect to that property by reason of sec-
tion 2523(f). See §25.2523(h)-1.

[T.D. 8522, 59 FR 9658, Mar. 1, 1994]
§25.2522(d)-1 Additional
erences.

(a) See section 14 of the Wild and
Scenic Rivers Act (Pub. L. 90-542, 82

cross ref-
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Stat. 918) for provisions relating to the
claim and allowance of the value of
certain easements as a gift under sec-
tion 2522.

(b) For treatment of gifts accepted by
the Secretary of State or the Secretary
of Commerce, for the purpose of orga-
nizing and holding an international
conference to negotiate a Patent Cor-
poration Treaty, as gifts to or for the
use of the United States, see section 3
of Joint Resolution of December 24,
1969 (Pub. L. 91-160, 83 Stat. 443).

(c) For treatment of gifts accepted by
the Secretary of the Department of
Housing and Urban Development, for
the purpose of aiding or facilitating the
work of the Department, as gifts to or
for the use of the United States, see
section 7(k) of the Department of Hous-
ing and Urban Development Act (42
U.S.C. 3535), as added by section 905 of
Pub. L. 91-609 (84 Stat. 1809).

(d) For treatment of certain property
accepted by the Chairman of the Ad-
ministrative Conference of the United
States, for the purpose of aiding and fa-
cilitating the work of the Conference,
as gifts to the United States, see 5
U.S.C. 575(c)(12), as added by section
1(b) of the Act of October 21, 1972 (Pub.
L. 92-526, 86 Stat. 1048).

(e) For treatment of the Board for
International Broadcasting as a cor-
poration described in section 2522(a)(2),
see section 7 of the Board for Inter-
national Broadcasting Act of 1973 (Pub.
L. 93-129, 87 Stat. 459).

[T.D. 7318, 39 FR 25461, July 11, 1974]

§25.2523(a)-1 Gift to spouse; in gen-
eral.

(@) In general. In determining the
amount of taxable gifts for the cal-
endar quarter (with respect to gifts
made after December 31, 1970, and be-
fore January 1, 1982), or calendar year
(with respect to gifts made before Jan-
uary 1, 1971, or after December 31, 1981),
a donor may deduct the value of any
property interest transferred by gift to
a donee who at the time of the gift is
the donor’s spouse, except as limited
by paragraphs (b) and (c) of this sec-
tion. See §25.2502-1(c)(1) for the defini-
tion of calendar quarter. This deduc-
tion is referred to as the marital deduc-
tion. In the case of gifts made prior to
July 14, 1988, no marital deduction is
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allowed with respect to a gift if, at the
time of the gift, the donor is a non-
resident not a citizen of the United
States. Further, in the case of gifts
made on or after July 14, 1988, no mar-
ital deduction is allowed (regardless of
the donor’s citizenship or residence) for
transfers to a spouse who is not a cit-
izen of the United States at the time of
the transfer. However, for certain spe-
cial rules applicable in the case of es-
tate and gift tax treaties, see section
7815(d)(14) of Public Law 101-239. The
donor must submit any evidence nec-
essary to establish the donor’s right to
the marital deduction.

(b) “‘Deductible interests”” and ‘‘non-
deductible interests’’—(1) In general. The
property interests transferred by a
donor to his spouse consist of either
transfers with respect to which the
marital deduction is authorized (as de-
scribed in subparagraph (2) of this
paragraph) or transfers with respect to
which the marital deduction is not au-
thorized (as described in subparagraph
(3) of this paragraph). These transfers
are referred to in this section and in
§§25.2523(b)-1 through 25.2523(f)-1 as
““‘deductible interests”” and ‘‘non-
deductible interests’, respectively.

(2) “*Deductible interest’””. A property
interest transferred by a donor to his
spouse is a ‘‘deductible interest” if it
does not fall within either class of
‘“nondeductible interests’ described in
subparagraph (3) of this paragraph.

(3) ‘“*Nondeductible interests”. (i) A
property interest transferred by a
donor to his spouse which is a ‘‘ter-
minable interest’’, as defined in
§25.2523(b)-1, is a ‘‘nondeductible inter-
est’” to the extent specified in that sec-
tion.

(ii) Any property interest transferred
by a donor to the donor’s spouse is a
nondeductible interest to the extent it is
not required to be included in a gift tax
return for a calendar quarter (for gifts
made after December 31, 1970, and be-
fore January 1, 1982) or calendar year
(for gifts made before January 1, 1971,
or after December 31, 1981).

(c) Computation—(1) In general. The
amount of the marital deduction de-
pends upon when the interspousal gifts
are made, whether the gifts are ter-
minable interests, whether the limita-
tions of §25.2523(f)-1A (relating to gifts
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of community property before January
1, 1982) are applicable, and whether
§25.2523(f)-1 (relating to the election
with respect to life estates) is applica-
ble, and (with respect to gifts made on
or after July 14, 1988) whether the
donee spouse is a citizen of the United
States (see section 2523(i)).

(2) Gifts prior to January 1, 1977. Gen-
erally, with respect to gifts made dur-
ing a calendar quarter prior to January
1, 1977, the marital deduction allowable
under section 2523 is 50 percent of the
aggregate value of the deductible inter-
ests. See section 2524 for an additional
limitation on the amount of the allow-
able deduction.

(3) Gifts after December 31, 1976, and
before January 1, 1982. Generally, with
respect to gifts made during a calendar
quarter beginning after December 31,
1976, and ending prior to January 1,
1982, the marital deduction allowable
under section 2523 is computed as a per-
centage of the deductible interests in
those gifts. If the aggregate amount of
deductions for such gifts is $100,000 or
less, a deduction is allowed for 100 per-
cent of the deductible interests. No de-
duction is allowed for otherwise de-
ductible interests in an aggregate
amount that exceeds $100,000 and is
equal to or less than $200,000. For de-
ductible interests in excess of $200,000,
the deduction is limited to 50 percent
of such deductible interests. If a donor
remarries, the computations in this
paragraph (c)(3) are made on the basis
of aggregate gifts to all persons who at
the time of the gifts are the donor’s
spouse. See section 2524 for an addi-
tional limitation on the amount of the
allowable deduction.

(4) Gifts after December 31, 1981. Gen-
erally, with respect to gifts made dur-
ing a calendar year beginning after De-
cember 31, 1981 (other than gifts made
on or after July 14, 1988, to a spouse
who is not a United States citizen on
the date of the transfer), the marital
deduction allowable under section 2523
is 100 percent of the aggregate value of
the deductible interests. See section
2524 for an additional limitation on the
amount of the allowable deduction, and
section 2523(i) regarding disallowance
of the marital deduction for gifts to a
spouse who is not a United States cit-
izen.

§25.2523(a)-1

(d) Examples. The following examples
(in which it is assumed that the donors
have previously utilized any specific
exemptions provided by section 2521 for
gifts prior to January 1, 1977) illustrate
the application of paragraph (c) of this
section and the interrelationship of
sections 2523 and 2503.

Example 1. A donor made a transfer by gift
of $6,000 cash to his spouse on December 25,
1971. The donor made no other transfers dur-
ing 1971. The amount of the marital deduc-
tion for the fourth calendar quarter of 1971 is
$3,000 (one-half of $6,000); the amount of the
annual exclusion under section 2503(b) is
$3,000; and the amount of taxable gifts is zero
($6,000 — $3,000 (annual exclusion) —$3,000
(marital deduction)).

Example 2. A donor made transfers by gift
to his spouse of $3,000 cash on January 1,
1971, and $3,000 cash on May 1, 1971. The
donor made no other transfers during 1971.
For the first calendar quarter of 1971 the
marital deduction is zero because the
amount excluded under section 2503(b) is
$3,000, and the amount of taxable gifts is also
zero. For the second calendar quarter of 1971
the marital deduction is $1,500 (one-half of
$3,000), and the amount of taxable gifts is
$1,500 ($3,000—$1,500 (marital deduction)).
Under section 2503(b) no amount of the sec-
ond $3,000 gift may be excluded because the
entire $3,000 annual exclusion was applied
against the gift made in the first calendar
quarter of 1971.

Example 3. A donor made a transfer by gift
to his spouse of $10,000 cash on April 1, 1972.
The donor made no other transfers during
1972. For the second calendar quarter of 1972
the amount of the marital deduction is $5,000
(one-half of $10,000); the amount excluded
under section 2503(b) is $3,000; the amount of
taxable gifts is $2,000 ($10,000—$3,000 (annual
exclusion) —$5,000 (marital deduction)).

Example 4. A donor made transfers by gift
to his spouse of $2,000 cash on January 1,
1971, $2,000 cash on April 5, 1971, and $10,000
cash on December 1, 1971. The donor made no
other transfers during 1971. For the first cal-
endar quarter of 1971 the marital deduction
is zero because the amount excluded under
section 2503(b) is $2,000, and the amount of
taxable gifts is also zero. For the second cal-
endar quarter of 1971 the marital deduction
is $1,000 (one-half of $2,000) (see section 2524);
the amount excluded under section 2503(b) is
$1,000 because $2,000 of the $3,000 annual ex-
clusion was applied against the gift made in
the first calendar quarter of 1971; and the
amount of taxable gifts is zero ($2,000-$1,000
(annual exclusion) -$1,000 (marital deduc-
tion)). For the fourth calendar quarter of
1971, the marital deduction is $5,000 (one-half
of $10,000); the amount excluded under sec-
tion 2503(b) is zero because the entire $3,000
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annual exclusion was applied against the
gifts made in the first and second calendar
quarters of 1971; and the amount of taxable
gifts is $5,000 ($10,000—$5,000 (marital deduc-
tion)).

Example 5. A donor made transfers by gift
to his spouse of $2,000 cash on January 10,
1972, $2,000 cash on May 1, 1972, and a remain-
der interest valued at $16,000 on June 1, 1972.
The donor made no other transfers during
1972. For the first calendar quarter of 1972,
the marital deduction is zero because $2,000
is excluded under section 2503(b), and the
amount of taxable gifts is also zero. For the
second calendar quarter of 1972 the marital
deduction is $9,000 (one-half of $16,000 plus
one-half of $2,000); the amount excluded
under section 2503(b) is $1,000 because $2,000
of the $3,000 annual exclusion was applied
against the gift made in the first calendar
quarter of 1971; and the amount of taxable
gifts is $8,000 ($18,000 —$1,000 (annual exclu-
sion) —$9,000 (marital deduction)).

Example 6. A donor made transfers by gift
to his spouse of $2,000 cash on January 1,
1972, a remainder interest valued at $16,000
on January 5, 1972, and $2,000 cash on April
30, 1972. The donor made no other transfers
during 1972. For the first calendar quarter of
1972, the marital deduction is $9,000 (one-half
of $16,000 plus one-half of $2,000); the amount
excluded under section 2503(b) is $2,000; and
the amount of taxable gifts is $7,000 ($18,000
—$2,000 (annual exclusion) —$9,000 marital
deduction)). For the second calendar quarter
of 1972 the marital deduction is $1,000 (one-
half of $2,000); the amount excluded under
section 2503(b) is $1,000 because $2,000 of the
$3,000 annual exclusion was applied against
the gift of the present interest in the first
calendar quarter of 1971; and the amount of
taxable gifts is zero ($2,000 —$1,000 (annual
exclusion) —$1,000 (marital deduction)).

Example 7. A donor made a transfer by gift
to his spouse of $12,000 cash on July 1, 1955.
The donor made no other transfers during
1955. For the calendar year 1955 the amount
of the marital deduction is $6,000 (one-half of
$12,000); the amount excluded under section
2503(b) is $3,000; and the amount of taxable
gifts is $3,000 ($12,000 —$3,000 (annual exclu-
sion) —$6,000 (marital deduction)).

Example 8. A donor made a transfer by gift
to the donor’s spouse, a United States cit-
izen, of $200,000 cash on January 1, 1995. The
donor made no other transfers during 1995.
For calendar year 1995, the amount excluded
under section 2503(b) is $10,000; the marital
deduction is $190,000; and the amount of tax-
able gifts is zero ($200,000—$10,000 (annual ex-
clusion)—$190,000 (marital deduction)).

(e) Valuation. If the income from
property is made payable to the donor
or another individual for life or for a
term of years, with remainder to the
donor’s spouse or to the estate of the
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donor’s spouse, the marital deduction
is computed (pursuant to §25.2523(a)-
1(c)) with respect to the present value
of the remainder, determined under
section 7520. The present value of the
remainder (that is, its value as of the
date of gift) is to be determined in ac-
cordance with the rules stated in
§25.2512-5 or, for certain prior periods,
§25.2512-5A. See the example in para-
graph (d) of §25.2512-5. If the remainder
is such that its value is to be deter-
mined by a special computation, a re-
quest for a specific factor, accompanied
by a statement of the dates of birth of
each person, the duration of whose life
may affect the value of the remainder,
and by copies of the relevant instru-
ments may be submitted by the donor
to the Commissioner who, if conditions
permit, may supply the factor re-
quested. If the Commissioner does not
furnish the factor, the claim for deduc-
tion must be supported by a full state-
ment of the computation of the present
value, made in accordance with the
principles set forth in §25.2512-5(d) or,
for certain prior periods, §25.2512-5A.

[T.D. 7238, 37 FR 28733, Dec. 29, 1972, as
amended by T.D. 7955, 49 FR 19998, May 11,
1984, T.D. 8522, 59 FR 9658, Mar. 1, 1994; T.D.
8540, 59 FR 30103, June 10, 1994; 60 FR 16382,
Mar. 30, 1995]

§25.2523(b)-1 Life estate or other ter-
minable interest.

(@) In general. (1) The provisions of
section 2523(b) generally disallow a
marital deduction with respect to cer-
tain property interests (referred to
generally as terminable interests and de-
fined in paragraph (a)(3) of this sec-
tion) transferred to the donee spouse
under the circumstances described in
paragraph (a)(2) of this section, unless
the transfer comes within the purview
of one of the exceptions set forth in
§25.2523(d)-1 (relating to certain joint
interests); §25.2523(e)-1 (relating to cer-
tain life estates with powers of ap-
pointment); §25.2523(f)-1 (relating to
certain qualified terminable interest
property); or §25.2523(g)-1 (relating to
certain qualified charitable remainder
trusts).

(2) If a donor transfers a terminable
interest in property to the donee
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spouse, the marital deduction is dis-
allowed with respect to the transfer if
the donor spouse also—

(i) Transferred an interest in the
same property to another donee (see
paragraph (b) of this section), or

(ii) Retained an interest in the same
property in himself (see paragraph (c)
of this section), or

(iii) Retained a power to appoint an
interest in the same property (see para-
graph (d) of this section).
Notwithstanding the preceding sen-
tence, the marital deduction is dis-
allowed under these circumstances
only if the other donee, the donor, or
the possible appointee, may, by reason
of the transfer or retention, possess or
enjoy any part of the property after
the termination or failure of the inter-
est therein transferred to the donee
spouse.

(3) For purposes of this section, a dis-
tinction is to be drawn between “‘prop-
erty,” as such term is used in section
2523, and an ‘‘interest in property.”” The
“property’’ referred to is the under-
lying property in which various inter-
ests exist; each such interest is not, for
this purpose, to be considered as
“property.” A ‘““terminable interest” in
property is an interest which will ter-
minate or fail on the lapse of time or
on the occurrence or failure to occur of
some contingency. Life estates, terms
for years, annuities, patents, and copy-
rights are therefore terminable inter-
ests. However, a bond, note, or similar
contractual obligation, the discharge
of which would not have the effect of
an annuity or term for years, is not a
terminable interest.

(b) Interest in property which another
donee may possess or enjoy. (1) Section
2523(b) provides that no marital deduc-
tion shall be allowed with respect to
the transfer to the donee spouse of a
“terminable interest’” in property, in
case—

(i) The donor transferred (for less
than an adequate and full consider-
ation in money or money’s worth) an
interest in the same property to any
person other than the donee spouse (or
the estate of such spouse), and

(ii) By reason of such transfer, such
person (or his heirs or assigns) may
possess or enjoy any part of such prop-
erty after the termination or failure of

§25.2523(b)-1

the interest therein transferred to the
donee spouse.

(2) In determining whether the donor
transferred an interest in property to
any person other than the donee
spouse, it is immaterial whether the
transfer to the person other than the
donee spouse was made at the same
time as the transfer to such spouse, or
at any earlier time.

(3) Except as provided in §25.2523(e)-1
or 25.2523(f)-1, if at the time of the
transfer it is impossible to ascertain
the particular person or persons who
may receive a property interest trans-
ferred by the donor, such interest is
considered as transferred to a person
other than the donee spouse for the
purpose of section 2523(b). This rule is
particularly applicable in the case of
the transfer of a property interest by
the donor subject to a reserved power.
See §25.2511-2. Under this rule, any
property interest over which the donor
reserved a power to revest the bene-
ficial title in himself, or over which
the donor reserved the power to name
new beneficiaries or to change the in-
terests of the beneficiaries as between
themselves, is for the purpose of sec-
tion 2523(b), considered as transferred
to a ‘‘person other than the donee
spouse.” The following examples, in
which it is assumed that the donor did
not make an election under sections
2523(f)(2)(C) and (f)(4), illustrate the ap-
plication of the provisions of this para-
graph (b)(3):

Example 1. If a donor transferred property
in trust naming his wife as the irrevocable
income beneficiary for 10 years, and pro-
viding that, upon the expiration of that
term, the corpus should be distributed
among his wife and children in such propor-
tions as the trustee should determine, the
right to the corpus, for the purpose of the
marital deduction, is considered as trans-
ferred to a ‘‘person other than the donee
spouse.”’

Example 2. If, in the above example, the
donor had provided that, upon the expiration
of the 10-year term, the corpus was to be
paid to his wife, but also reserved the power
to revest such corpus in himself, the right to
corpus, for the purpose of the marital deduc-
tion, is considered as transferred to a ‘“‘per-
son other than the donee spouse.”

(4) The term ‘“‘person other than the
donee spouse” includes the possible
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unascertained takers of a property in-
terest, as, for example, the members of
a class to be ascertained in the future.
As another example, assume that the
donor created a power of appointment
over a property interest, which does
not come within the purview of
§25.2523(e)-1. In such a case, the term
“person other than the donee spouse’
refers to the possible appointees and
takers in default (other than the
spouse) of such property interest.

(5) An exercise or release at any time
by the donor (either alone or in con-
junction with any person) of a power to
appoint an interest in property, even
though not otherwise a transfer by him
is considered as a transfer by him in
determining, for the purpose of section
2523(b), whether he transferred an in-
terest in such property to a person
other than the donee spouse.

(6) The following examples illustrate
the application of this paragraph. In
each example, it is assumed that the
donor made no election under sections
2523(f)(2)(C) and (f)(4) and that the prop-
erty interest that the donor trans-
ferred to a person other than the donee
spouse is not transferred for adequate
and full consideration in money or
money’s worth:

Example 1. H (the donor) transferred real
property to W (his wife) for life, with remain-
der to A and his heirs. No marital deduction
may be taken with respect to the interest
transferred to W, since it will terminate
upon her death and A (or his heirs or assigns)
will thereafter possess or enjoy the property.

Example 2. H transferred property for the
benefit of W and A. The income was payable
to W for life and upon her death the principal
was to be distributed to A or his issue. How-
ever, if A should die without issue, leaving W
surviving, the principal was then to be dis-
tributed to W. No marital deduction may be
taken with respect to the interest trans-
ferred to W, since it will terminate in the
event of his issue will thereafter possess or
enjoy the property.

Example 3. H purchased for $100,000 a life
annuity for W. If the annuity payments
made during the life of W should be less than
$100,000, further payments were to be made
to A. No marital deduction may be taken
with respect to the interest transferred to W;
since A may possess or enjoy a part of the
property following the termination of W’s in-
terest. If, however, the contract provided for
no continuation of payments, and provided
for no refund upon the death of W, or pro-
vided that any refund was to go to the estate
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of W, then a marital deduction may be taken
with respect to the gift.

Example 4. H transferred property to A for
life with remainder to W provided W survives
A, but if W predeceases A, the property is to
pass to B and his heirs. No marital deduction
may be taken with respect to the interest
transferred to W.

Example 5. H transferred real property to A,
reserving the right to the rentals of the
property for a term of 20 years. H later trans-
ferred the right to the remaining rentals to
W. No marital deduction may be taken with
respect to the interest since it will termi-
nate upon the expiration of the balance of
the 20-year term and A will thereafter pos-
sess or enjoy the property.

Example 6. H transferred a patent to W and
A as tenants in common. In this case, the in-
terest of W will terminate upon the expira-
tion of the term of the patent, but possession
and enjoyment of the property by A must
necessarily cease at the same time. There-
fore, since A’s possession or enjoyment can-
not outlast the termination of W’s interest,
the provisions of section 2523(b) do not dis-
allow the marital deduction with respect to
the interest.

(c) Interest in property which the donor
may possess or enjoy. (1) Section 2523(b)
provides that no marital deduction is
allowed with respect to the transfer to
the donee spouse of a ‘‘terminable in-
terest’ in property, if—

(i) The donor retained in himself an
interest in the same property, and

(ii) By reason of such retention, the
donor (or his heirs or assigns) may pos-
sess or enjoy any part of the property
after the termination or failure of the
interest transferred to the donee
spouse. However, as to a transfer to the
donee spouse as sole joint tenant with
the donor or as tenant by the entirety,
see §25.2523(d)-1.

(2) In general, the principles illus-
trated by the examples under para-
graph (b) of this section are applicable
in determining whether the marital de-
duction may be taken with respect to a
property interest transferred to the
donee spouse subject to the retention
by the donor of an interest in the same
property. The application of this para-
graph may be further illustrated by the
following example, in which it is as-
sumed that the donor made no election
under sections 2523(f)(2)(C) and (f)(4).

Example. The donor purchased three annu-
ity contracts for the benefit of his wife and
himself. The first contract provided for pay-
ments to the wife for life, with refund to the
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donor in case the aggregate payments made
to the wife were less than the cost of the
contract. The second contract provided for
payments to the donor for life, and then to
the wife for life if she survived the donor.
The third contract provided for payments to
the donor and his wife for their joint lives
and then to the survivor of them for life. No
marital deduction may be taken with respect
to the gifts resulting from the purchases of
the contracts since, in the case of each con-
tract, the donor may possess or enjoy a part
of the property after the termination or fail-
ure of the interest transferred to the wife.

(d) Interest in property over which the
donor retained a power to appoint. (1)
Section 2523(b) provides that no mar-
ital deduction is allowed with respect
to the transfer to the donee spouse of a
terminable interest” in property if—

(i) The donor had, immediately after
the transfer, a power to appoint an in-
terest in the same property, and

(ii) The donor’s power was exer-
cisable (either alone or in conjunction
with any person) in such manner that
the appointee may possess or enjoy any
part of the property after the termi-
nation or failure of the interest trans-
ferred to the donee spouse.

(2) For the purposes of section
2523(b), the donor is to be considered as
having, immediately after the transfer
to the donee spouse, such a power to
appoint even though the power cannot
be exercised until after the lapse of
time, upon the occurrence of an event
or contingency, or upon the failure of
an event or contingency to occur. It is
immaterial whether the power retained
by the donor was a taxable power of ap-
pointment under section 2514.

(3) The principles illustrated by the
examples under paragraph (b) of this
section are generally applicable in de-
termining whether the marital deduc-
tion may be taken with respect to a
property interest transferred to the
donee spouse subject to retention by
the donor of a power to appoint an in-
terest in the same property. The appli-
cation of this paragraph may be fur-
ther illustrated by the following exam-
ple:

Example. The donor, having a power of ap-
pointment over certain property, appointed a
life estate to his spouse. No marital deduc-
tion may be taken with respect to such
transfer, since, if the retained power to ap-
point the remainder interest is exercised, the
appointee thereunder may possess or enjoy

§25.2523(c)-1

the property after the termination or failure
of the interest taken by the donee spouse.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958; 25 FR
14021, Dec. 31, 1960, as amended by T.D. 8522,
59 FR 9659, Mar. 1, 1994]

§25.2523(c)-1 Interest in unidentified
assets.

(a) Section 2523(c) provides that if an
interest passing to a donee spouse may
be satisfied out of a group of assets (or
their proceeds) which include a par-
ticular asset that would be a non-
deductible interest if it passed from
the donor to his spouse, the value of
the interest passing to the spouse is re-
duced, for the purpose of the marital
deduction, by the value of the par-
ticular asset.

(b) In order for this section to apply,
two circumstances must coexist, as fol-
lows:

(1) The property interest transferred
to the donee spouse must be payable
out of a group of assets. An example of
a property interest payable out of a
group of assets is a right to a share of
the corpus of a trust upon its termi-
nation.

(2) The group of assets out of which
the property interest is payable must
include one or more particular assets
which, if transferred by the donor to
the donee spouse, would not qualify for
the marital deduction. Therefore, sec-
tion 2523 (c) is not applicable merely
because a group of assets includes a
terminable interest, but would only be
applicable if the terminable interest
were nondeductible under the provi-
sions of §25.2523(b)-1.

(c) If both of the circumstances set
forth in paragraph (b) of this section
exist, only a portion of the property in-
terest passing to the spouse is a de-
ductible interest. The portion quali-
fying as a deductible interest is an
amount equal to the excess, if any, of
the value of the property interest pass-
ing to the spouse over the aggregate
value of the asset (or assets) that if
transferred to the spouse would not
qualify for the marital deduction. See
paragraph (c) of §25.2523(a)-1 to deter-
mine the percentage of the deductible
interest allowable as a marital deduc-
tion. The application of this section
may be illustrated by the following ex-
ample:
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Example. H was absolute owner of a rental
property and on July 1, 1950, transferred it to
A by gift, reserving the income for a period
of 20 years. On July 1, 1955, he created a trust
to last for a period of 10 years. H was to re-
ceive the income from the trust and at the
termination of the trust the trustee is to
turn over to H’s wife, W, property having a
value of $100,000. The trustee has absolute
discretion in deciding which properties in
the corpus he shall turn over to W in satis-
faction of the gift to her. The trustee re-
ceived two items of property from H. Item (1)
consisted of shares of corporate stock. ltem
(2) consisted of the right to receive the in-
come from the rental property during the
unexpired portion of the 20-year term. As-
sume that at the termination of the trust on
July 1, 1965, the value of the right to the
rental income for the then unexpired term of
5 years (item (2)) will be $30,000. Since item
(2) is a nondeductible interest and the trust-
ee can turn it over to W in partial satisfac-
tion of her gift, only $70,000 of the $100,000 re-
ceivable by her on July 1, 1965, will be con-
sidered as property with respect to which a
marital deduction is allowable. The present
value on July 1, 1955, of the right to receive
$70,000 at the end of 10 years is $49,624.33 as
determined under §25.2512-5A(c). The value of
the property qualifying for the marital de-
duction, therefore, is $49,624.33 and a marital
deduction is allowed for one-half of that
amount, or $24,812.17.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958; 25 FR
14021, Dec. 31, 1960, as amended by T.D. 8522,
59 FR 9659, Mar. 1, 1994; T.D. 8540, 59 FR 30103,
June 10, 1994]

§25.2523(d)-1 dJoint interests.

Section 2523(d) provides that if a
property interest is transferred to the
donee spouse as sole joint tenant with
the donor or as a tenant by the en-
tirety, the interest of the donor in the
property which exists solely by reason
of the possibility that the donor may
survive the donee spouse, or that there
may occur a severance of the tenancy,
is not for the purposes of section
2523(b), to be considered as an interest
retained by the donor in himself. Under
this provision, the fact that the donor
may, as surviving tenant, possess or
enjoy the property after the termi-
nation of the interest transferred to
the donee spouse does not preclude the
allowance of the marital deduction
with respect to the latter interest.
Thus, if the donor purchased real prop-
erty in the name of the donor and the
donor’s spouse as tenants by the en-
tirety or as joint tenants with rights of
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survivorship, a marital deduction is al-
lowable with respect to the value of the
interest of the donee spouse in the
property (subject to the limitations set
forth in §25.2523(a)-1). See paragraph
(c) of §25.2523(b)-1, and section 2524.

[T.D. 7238, 37 FR 28734, Dec. 29, 1972, as
amended by T.D. 8522, 59 FR 9659, Mar. 1,
1994]

§25.2523(e)-1 Marital deduction; life
estate with power of appointment
in donee spouse.

(a) In general. Section 2523(e) provides
that if an interest in property is trans-
ferred by a donor to his spouse (wheth-
er or not in trust) and the spouse is en-
titled for life to all the income from a
specific portion of the entire interest,
with a power in her to appoint the en-
tire interest of all the income from in-
terest or the specific portion, the inter-
est transferred to her is a deductible
interest, to the extent that it satisfies
all five of the conditions set forth
below (see paragraph (b) of this section
if one or more of the conditions is sat-
isfied as to only a portion of the inter-
est):

(1) The donee spouse must be entitled
for life to all of the income from the
entire interest or a specific portion of
the entire interest, or to a specific por-
tion of all the income from the entire
interest.

(2) The income payable to the donee
spouse must be payable annually or at
more frequent intervals.

(3) The donee spouse must have the
power to appoint the entire interest of
the specific portion to either herself or
her estate.

(4) The power in the donee spouse
must be exercisable by her alone and
(whether exercisable by will or during
life) must be exercisable in all events.

(5) The entire interest or the specific
portion must not be subject to a power
in any other person to appoint any part
to any person other than the donee
spouse.

(b) Specific portion; deductible amount.
If either the right to income or the
power of appointment given to the
donee spouse pertains only to a specific
portion of a property interest, the por-
tion of the interest which qualifies as a
deductible interest is limited to the ex-
tent that the rights in the donee
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spouse meet all of the five conditions
described in paragraph (a) of this sec-
tion. While the rights over the income
and the power must coexist as to the
same interest in property, it is not nec-
essary that the rights over the income
or the power as to such interest be in
the same proportion. However, if the
rights over income meeting the re-
quired conditions set forth in para-
graph (a) (1) and (2) of this section ex-
tend over a smaller share of the prop-
erty interest than the share with re-
spect to which the power of appoint-
ment requirements set forth in para-
graph (a) (3) through (5) of this section
are satisfied, the deductible interest is
limited to the smaller share. Con-
versely, if a power of appointment
meeting all the requirements extends
to a smaller portion of the property in-
terest than the portion over which the
income rights pertain, the deductible
interest cannot exceed the value of the
portion to which such power of ap-
pointment applies. Thus, if the donor
gives to the donee spouse the right to
receive annually all of the income from
a particular property interest and a
power of appointment meeting the
specifications prescribed in paragraph
(a) (3) through (5) of this section as to
only one-half of the property interest,
then only one-half of the property in-
terest is treated as a deductible inter-
est. Correspondingly, if the income in-
terest of the spouse satisfying the re-
quirements extends to only one-fourth
of the property interest and a testa-
mentary power of appointment satis-
fying the requirements extends to all
of the property interest, then only one-
fourth of the interest in the spouse
qualifies as a deductible interest. Fur-
ther, if the donee spouse has no right
to income from a specific portion of a
property interest but a testamentary
power of appointment which meets the
necessary conditions over the entire in-
terest, then none of the interest quali-
fies for the deduction. In addition, if,
from the time of the transfer, the
donee spouse has a power of appoint-
ment meeting all of the required condi-
tions over three-fourths of the entire
property interest and the prescribed in-
come rights over the entire interest,
but with a power in another person to
appoint one-half of the entire interest,

§25.2523(e)-1

the value of the interest in the donee
spouse over only one-half of the prop-
erty interest will qualify as a deduct-
ible interest.

(c) Meaning of specific portion—(1) In
general. Except as provided in para-
graphs (c)(2) and (c)(3) of this section, a
partial interest in property is not
treated as a specific portion of the en-
tire interest. In addition, any specific
portion of an entire interest in prop-
erty is nondeductible to the extent the
specific portion is subject to invasion
for the benefit of any person other than
the donee spouse, except in the case of
a deduction allowable under section
2523(e), relating to the exercise of a
general power of appointment by the
donee spouse.

(2) Fraction or percentage share. Under
section 2523(e), a partial interest in
property is treated as a specific portion
of the entire interest if the rights of
the donee spouse in income, and the re-
quired rights as to the power described
in §25.2523(e)-1(a), constitute a frac-
tional or percentage share of the entire
property interest, so that the donee
spouse’s interest reflects its propor-
tionate share of the increase or de-
crease in the value of the entire prop-
erty interest to which the income
rights and the power relate. Thus, if
the spouse’s right to income and the
spouse’s power extend to a specified
fraction or percentage of the property,
or its equivalent, the interest is in a
specific portion of the property. In ac-
cordance with paragraph (b) of this sec-
tion, if the spouse has the right to re-
ceive the income from a specific por-
tion of the trust property (after apply-
ing paragraph (c)(3) of this section) but
has a power of appointment over a dif-
ferent specific portion of the property
(after applying paragraph (c)(3) of this
section), the marital deduction is lim-
ited to the lesser specific portion.

(3) Special rule in the case of gifts made
on or before October 24, 1992. In the case
of gifts within the purview of the effec-
tive date rule contained in paragraph
(c)(3)(iii) of this section:

(i) A specific sum payable annually,
or at more frequent intervals, out of
the property and its income that is not
limited by the income of the property
is treated as the right to receive the in-
come from a specific portion of the

611



§25.2523(e)-1

property. The specific portion, for pur-
poses of paragraph (c)(2) of this section,
is the portion of the property that, as-
suming the interest rate generally ap-
plicable for the valuation of annuities
at the time of the donor’s gift, would
produce income equal to such pay-
ments. However, a pecuniary amount
payable annually to a donee spouse is
not treated as a right to the income
from a specific portion of trust prop-
erty for purposes of this paragraph
(c)(3)(i) if any person other than the
donee spouse may receive, during the
donee spouse’s lifetime, any distribu-
tion of the property. To determine the
applicable interest rate for valuing an-
nuities, see sections 2512 and 7520 and
the regulations under those sections.

(if) The right to appoint a pecuniary
amount out of a larger fund (or trust
corpus) is considered the right to ap-
point a specific portion of such fund or
trust in an amount equal to such pecu-
niary amount.

(iii) The rules contained in para-
graphs (c)(3) (i) and (ii) of this section
apply with respect to gifts made on or
before October 24, 1992.

(4) Local law. A partial interest in
property is treated as a specific portion
of the entire interest if it is shown that
the donee spouse has rights under local
law that are identical to those the
donee spouse would have acquired had
the partial interest been expressed in
terms satisfying the requirements of
paragraph (c)(2) of this section (or
paragraph (c)(3) of this section if appli-
cable).

(5) Examples. The following examples
illustrate the application of paragraphs
(b) and (c) of this section, where D, the
donor, transfers property to D’s spouse,
S:

Example 1. Spouse entitled to the lesser of an
annuity or a fraction of trust income. Prior to
October 24, 1992, D transferred in trust 500
identical shares of X Company stock, valued
for gift tax purposes at $500,000. The trust
provided that during the lifetime of D’s
spouse, S, the trustee is to pay annually to
S the lesser of one-half of the trust income
or $20,000. Any trust income not paid to S is
to be accumulated in the trust and may not
be distributed during S’s lifetime. S has a
testamentary general power of appointment
over the entire trust principal. The applica-
ble interest rate for valuing annuities as of
the date of D’s gift under section 7520 is 10
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percent. For purposes of paragraphs (a)
through (c) of this section, S is treated as re-
ceiving all of the income from the lesser of
one-half of the stock ($250,000), or $200,000,
the specific portion of the stock which, as
determined in accordance with §25.2523(e)-
1(c)(3)(i) of this chapter, would produce an-
nual income of $20,000 (20,000/.10). Accord-
ingly, the marital deduction is limited to
$200,000 (200,000/500,000 or #s of the value of
the trust.)

Example 2. Spouse possesses power and in-
come interest over different specific portions of
trust. The facts are the same as in Example 1
except that S’s testamentary general power
of appointment is exercisable over only % of
the trust principal. Consequently, under sec-
tion 2523(e), the marital deduction is allow-
able only for the value of ¥ of the trust
($125,000); i.e., the lesser of the value of the
portion with respect to which S is deemed to
be entitled to all of the income (% of the
trust or $200,000), or the value of the portion
with respect to which S possesses the req-
uisite power of appointment (¥2 of the trust
or $125,000).

Example 3. Power of appointment over shares
of stock constitutes a power over a specific por-
tion. D transferred 250 identical shares of Y
company stock to a trust under the terms of
which trust income is to be paid annually to
S, during S’s lifetime. S was given a testa-
mentary general power of appointment over
100 shares of stock. The trust provides that if
the trustee sells the Y company stock, S’s
general power of appointment is exercisable
with respect to the sale proceeds or the prop-
erty in which the proceeds are reinvested.
Because the amount of property represented
by a single share of stock would be altered if
the corporation split its stock, issued stock
dividends, made a distribution of capital,
etc., a power to appoint 100 shares at the
time of S’s death is not necessarily a power
to appoint the entire interest that the 100
shares represented on the date of D’s gift. If
it is shown that, under local law, S has a
general power to appoint not only the 100
shares designated by D but also 100/250 of any
distributions by the corporation that are in-
cluded in trust principal, the requirements of
paragraph (c)(2) of this section are satisfied
and S is treated as having a general power to
appoint 100/250 of the entire interest in the
250 shares. In that case, the marital deduc-
tion is limited to 40 percent of the trust prin-
cipal. If local law does not give S that power,
the 100 shares would not constitute a specific
portion under §25.2523(e)-1(c) (including
§25.2523(e)-1(c)(3)(ii)). The nature of the asset
is such that a change in the capitalization of
the corporation could cause an alteration in
the original value represented by the shares
at the time of the transfer and is thus not a
specific portion of the trust.
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(d) Definition of ‘‘entire interest”.
Since a marital deduction is allowed
for each qualifying separate interest in
property transferred by the donor to
the donee spouse, for purposes of para-
graphs (a) and (b) of this section, each
property interest with respect to which
the donee spouse received some rights
is considered separately in determining
whether her rights extend to the entire
interest or to a specific portion of the
entire interest. A property interest
which consists of several identical
units of property (such as a block of 250
shares of stock, whether the ownership
is evidenced by one or several certifi-
cates) is considered one property inter-
est, unless certain of the units are to
be segregated and accorded different
treatment, in which case each seg-
regated group of items is considered a
separate property interest. The bequest
of a specified sum of money constitutes
the bequest of a separate property in-
terest if immediately following the
transfer and thenceforth it, and the in-
vestments made with it, must be so
segregated or accounted for as to per-
mit its identification as a separate
item of property. The application of
this paragraph may be illustrated by
the following examples:

Example (1). The donor transferred to a
trustee three adjoining farms, Blackacre,
Whiteacre, and Greenacre. The trust instru-
ment provided that during the lifetime of the
donee spouse the trustee should pay her all
of the income from the trust. Upon her
death, all of Blackacre, a one-half interest in
Whiteacre, and a one-third interest in
Greenacre were to be distributed to the per-
son or persons appointed by her in her will.
The donee spouse is considered as being enti-
tled to all of the income from the entire in-
terest in Blackacre, all of the income from
the entire interest in Whiteacre, and all of
the income from the entire interest in
Greenacre. She also is considered as having a
power of appointment over the entire inter-
est in Blackacre, over one-half of the entire
interest in Whiteacre, and over one-third of
the entire interest in Greenacre.

Example (2). The donor transferred $250,000
to C, as trustee. C is to invest the money and
pay all of the income from the investments
to W, the donor’s spouse, annually. W was
given a general power, exercisable by will, to
appoint one-half of the corpus of the trust.
Here, immediately following establishment
of the trust, the $250,000 will be sufficiently
segregated to permit its identification as a
separate item, and the $250,000 will con-
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stitute an entire property interest. There-
fore, W has a right to income and a power of
appointment such that one-half of the entire
interest is a deductible interest.

Example (3). The donor transferred 100
shares of Z Corporation stock to D, as trust-
ee. W, the donor’s spouse, is to receive all of
the income of the trust annually and is given
a general power, exercisable by will, to ap-
point out of the trust corpus the sum of
$25,000. In this case the $25,000 is not, imme-
diately following establishment of the trust,
sufficiently segregated to permit its identi-
fication as a separate item of property in
which the donee spouse has the entire inter-
est. Therefore, the $25,000 does not constitute
the entire interest in a property for the pur-
pose of paragraphs (a) and (b) of this section.

(e) Application of local law. In deter-
mining whether or not the conditions
set forth in paragraphs (a) (1) through
(5) of this section are satisfied by the
instrument of transfer, regard is to be
had to the applicable provisions of the
law of the jurisdiction under which the
interest passes and, if the transfer is in
trust, the applicable provisions of the
law governing the administration of
the trust. For example, silence of a
trust instrument as to the frequency of
payment will not be regarded as a fail-
ure to satisfy the condition set forth in
paragraph (a)(2) of this section that in-
come must be payable to the donee
spouse annually or more frequently un-
less the applicable law permits pay-
ment to be made less frequently than
annually. The principles outlined in
this paragraph and paragraphs (f) and
(g) of this section which are applied in
determining whether transfers in trust
meet such conditions are equally appli-
cable in ascertaining whether, in the
case of interests not in trust, the donee
spouse has the equivalent in rights
over income and over the property.

(f) Right to income. (1) If an interest is
transferred in trust, the donee spouse
is ““entitled for life to all of the income
from the entire interest or a specific
portion of the entire interest,”” for the
purpose of the condition set forth in
paragraph (a)(1) of this section, if the
effect of the trust is to give her sub-
stantially that degree of beneficial en-
joyment of the trust property during
her life which the principles of the law
of trust accord to a person who is
unqualifiedly designated as the life
beneficiary of a trust. Such degree of
enjoyment is given only if it was the
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donor’s intention, as manifested by the
terms of the trust instrument and the
surrounding circumstances, that the
trust should produce for the donee
spouse during her life such an income,
or that the spouse should have such use
of the trust property as is consistent
with the value of the trust corpus and
with its preservation. The designation
of the spouse as sole income bene-
ficiary for life of the entire interest or
a specific portion of the entire interest
will be sufficient to qualify the trust
unless the terms of the trust and the
surrounding circumstances considered
as a whole evidence an intention to de-
prive the spouse of the requisite degree
of enjoyment. In determining whether
a trust evidences that intention, the
treatment required or permitted with
respect to individual items must be
considered in relation to the entire sys-
tem provided for the administration of
the trust. In addition, the spouse’s in-
terest shall meet the condition set
forth in paragraph (a)(1) of this section
if the spouse is entitled to income as
defined or determined by applicable
local law that provides for a reasonable
apportionment between the income and
remainder beneficiaries of the total re-
turn of the trust and that meets the re-
quirements of §1.643(b)-1 of this chap-
ter.

(2) If the over-all effect of a trust is
to give to the donee spouse such en-
forceable rights as will preserve to her
the requisite degree of enjoyment, it is
immaterial whether that result is ef-
fected by rules specifically stated in
the trust instrument, or, in their ab-
sence, by the rules for the management
of the trust property and the allocation
of receipts and expenditures supplied
by the State law. For example, a provi-
sion in the trust instrument for amor-
tization of bond premium by appro-
priate periodic charges to interest will
not disqualify the interest transferred
in trust even though there is no State
law specifically authorizing amortiza-
tion or there is a State law denying
amortization which is applicable only
in the absence of such a provision in
the trust instrument.

(3) In the case of a trust, the rules to
be applied by the trustee in allocation
of receipts and expenses between in-
come and corpus must be considered in
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relation to the nature and expected
productivity of the assets transferred
in trust, the nature and frequency of
occurrence of the expected receipts,
and any provisions as to change in the
form of investments. If it is evident
from the nature of the trust assets and
the rules provided for management of
the trust that the allocation to income
of such receipts as rents, ordinary cash
dividends and interest will give to the
spouse the substantial enjoyment dur-
ing life required by the statute, provi-
sions that such receipts as stock divi-
dends and proceeds from the conversion
of trust assets shall be treated as cor-
pus will not disqualify the interest
transferred in trust. Similarly, provi-
sion for a depletion charge against in-
come in the case of trust assets which
are subject to depletion will not dis-
qualify the interest transferred in
trust, unless the effect is to deprive the
spouse of the requisite beneficial en-
joyment. The same principle is applica-
ble in the case of depreciation, trust-
ees’ commissions, and other charges.
(4) Provisions granting administra-
tive powers to the trustees will not
have the effect of disqualifying an in-
terest transferred in trust unless the
grant of powers evidences the intention
to deprive the donee spouse of the ben-
eficial enjoyment required by the stat-
ute. Such an intention will not be con-
sidered to exist if the entire terms of
the instrument are such that the local
courts will impose reasonable limita-
tions upon the exercise of the powers.
Among the powers which if subject to
reasonable limitations will not dis-
qualify the interest transferred in trust
are the power to determine the alloca-
tion or apportionment of receipts and
disbursements between income and cor-
pus, the power to apply the income or
corpus for the benefit of the spouse,
and the power to retain the assets
transferred to the trust. For example, a
power to retain trust assets which con-
sist substantially of unproductive prop-
erty will not disqualify the interest if
the applicable rules for the administra-
tion of the trust require, or permit the
spouse to require, that the trustee ei-
ther make the property productive or
convert it within a reasonable time.
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Nor will such a power disqualify the in-
terest if the applicable rules for admin-
istration of the trust require the trust-
ee to use the degree of judgment and
care in the exercise of the power which
a prudent man would use if he were
owner of the trust assets. Further, a
power to retain a residence for the
spouse or other property for the per-
sonal use of the spouse will not dis-
qualify the interest transferred in
trust.

(5) An interest transferred in trust
will not satisfy the condition set forth
in paragraph (a)(1) of this section that
the donee spouse be entitled to all the
income if the primary purpose of the
trust is to safeguard property without
providing the spouse with the required
beneficial enjoyment. Such trusts in-
clude not only trusts which expressly
provide for the accumulation of the in-
come but also trusts which indirectly
accomplish a similar purpose. For ex-
ample, assume that the corpus of a
trust consists substantially of property
which is not likely to be income pro-
ducing during the life of the donee
spouse and that the spouse cannot
compel the trustee to convert or other-
wise deal with the property as de-
scribed in subparagraph (4) of this
paragraph. An interest transferred to
such a trust will not qualify unless the
applicable rules for the administration
require, or permit the spouse to re-
quire, that the trustee provide the re-
quired beneficial enjoyment, such as by
payments to the spouse out of other as-
sets of the trust.

(6) If a trust may be terminated dur-
ing the life of the donee spouse, under
her exercise of a power of appointment
or by distribution of the corpus to her,
the interest transferred in trust satis-
fies the condition set forth in para-
graph (a)(1) of this section (that the
spouse be entitled to all the income) if
she (i) is entitled to the income until
the trust terminates, or (ii) has the
right, exercisable in all events, to have
the corpus distributed to her at any
time during her life.

(7) An interest transferred in trust
fails to satisfy the condition set forth
in paragraph (a)(1) of this section, that
the spouse be entitled to all the in-
come, to the extent that the income is
required to be accumulated in whole or
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in part or may be accumulated in the
discretion of any person other than the
donee spouse; to the extent that the
consent of any person other than the
donee spouse is required as a condition
precedent to distribution of the in-
come; or to the extent that any person
other than the donee spouse has the
power to alter the terms of the trust so
as to deprive her of her right to the in-
come. An interest transferred in trust
will not fail to satisfy the condition
that the spouse be entitled to all the
income merely because its terms pro-
vide that the right of the donee spouse
to the income shall not be subject to
assignment, alienation, pledge, attach-
ment or claims of creditors.

(8) In the case of an interest trans-
ferred in trust, the terms “‘entitled for
life’” and ‘‘payable annually or at more
frequent intervals’’, as used in the con-
ditions set forth in paragraph (a) (1)
and (2) of this section, require that
under the terms of the trust the in-
come referred to must be currently (at
least annually; see paragraph (e) of this
section) distributable to the spouse or
that she must have such command over
the income that it is virtually hers.
Thus, the conditions in paragraph (a)
(1) and (2) of this section are satisfied
in this respect if, under the terms of
the trust instrument, the donee spouse
has the right exercisable annually (or
more frequently) to require distribu-
tion to herself of the trust income, and
otherwise the trust income is to be ac-
cumulated and added to corpus. Simi-
larly, as respects the income for the pe-
riod between the last distribution date
and the date of the spouse’s death, it is
sufficient if that income is subject to
the spouse’s power to appoint. Thus, if
the trust instrument provides that in-
come accrued or undistributed on the
date of the spouse’s death is to be dis-
posed of as if it had been received after
her death, and if the spouse has a
power of appointment over the trust
corpus, the power necessarily extends
to the undistributed income.

(g) Power of appointment in donee
spouse. (1) The conditions set forth in
paragraphs (a) (3) and (4) of this sec-
tion, that is, that the donee spouse
must have a power of appointment ex-
ercisable in favor of herself or her es-
tate and exercisable alone and in all
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events, are not met unless the power of
the donee spouse to appoint the entire
interest or a specific portion of it falls
within one of the following categories:

(i) A power so to appoint fully exer-
cisable in her own favor at any time
during her life (as, for example, an un-
limited power to invade); or

(ii) A power so to appoint exercisable
in favor of her estate. Such a power, if
exercisable during life, must be fully
exercisable at any time during life, or
if exercisable by will, must be fully ex-
ercisable irrespective of the time of her
death; or

(iii) A combination of the powers de-
scribed under subdivisions (i) and (ii) of
this subparagraph. For example, the
donee spouse may, until she attains the
age of 50 years, have a power to appoint
to herself and thereafter have a power
to appoint to her estate. However, the
condition that the spouse’s power must
be exercisable in all events is not satis-
fied unless irrespective of when the
donee spouse may die the entire inter-
est or a specific portion of it will at the
time of her death be subject to one
power or the other.

(2) The power of the donee spouse
must be a power to appoint the entire
interest or a specific portion of it as
unqualified owner (and free of the trust
if a trust is involved, or free of the
joint tenancy if a joint tenancy is in-
volved) or to appoint the entire inter-
est or a specific portion of it as a part
of her estate (and free of the trust if a
trust is involved), that is, in effect, to
dispose of it to whomsoever she pleas-
es. Thus, if the donor transferred prop-
erty to a son and the donee spouse as
joint tenants with right of survivorship
and under local law the donee spouse
has a power of severance exercisable
without consent of the other joint ten-
ant, and by exercising this power could
acquire a one-half interest in the prop-
erty as a tenant in common, her power
of severance will satisfy the condition
set forth in paragraph (a)(3) of this sec-
tion that she have a power of appoint-
ment in favor of herself or her estate.
However, if the donee spouse entered
into a binding agreement with the
donor to exercise the power only in
favor of their issue, that condition is
not met. An interest transferred in
trust will not be regarded as failing to
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satisfy the condition merely because
takers in default of the donee spouse’s
exercise of the power are designated by
the donor. The donor may provide that,
in default of exercise of the power, the
trust shall continue for an additional
period.

(3) A power is not considered to be a
power exercisable by a donee spouse
alone and in all events as required by
paragraph (a)(4) of this section if the
exercise of the power in the donee
spouse to appoint the entire interest or
a specific portion of it to herself or to
her estate requires the joinder or con-
sent of any other person. The power is
not ‘‘exercisable in all events”, if it
can be terminated during the life of the
donee spouse by any event other than
her complete exercise or release of it.
Further, a power is not ‘“‘exercisable in
all events” if it may be exercised for a
limited purpose only. For example, a
power which is not exercisable in the
event of the spouse’s remarriage is not
exercisable in all events. Likewise, if
there are any restrictions, either by
the terms of the instrument or under
applicable local law, on the exercise of
a power to consume property (whether
or not held in trust) for the benefit of
the spouse, the power is not exercisable
in all events. Thus, if a power of inva-
sion is exercisable only for the spouse’s
support, or only for her limited use,
the power is not exercisable in all
events. In order for a power of invasion
to be exercisable in all events, the
donee spouse must have the unre-
stricted power exercisable at any time
during her life to use all or any part of
the property subject to the power, and
to dispose of it in any manner, includ-
ing the power to dispose of it by gift
(whether or not she has power to dis-
pose of it by will).

(4) If the power is in existence at all
times following the transfer of the in-
terest, limitations of a formal nature
will not disqualify the interest. Exam-
ples of formal limitations on a power
exercisable during life are require-
ments that an exercise must be in a
particular form, that it must be filed
with a trustee during the spouse’s life,
that reasonable notice must be given,
or that reasonable intervals must
elapse between successive partial exer-
cises. Examples of formal limitations
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on a power exercisable by will are that
it must be exercised by a will executed
by the donee spouse after the making
of the gift or that exercise must be by
specific reference to the power.

(5) If the donee spouse has the reqg-
uisite power to appoint to herself or
her estate, it is immaterial that she
also has one or more lesser powers.
Thus, if she has a testamentary power
to appoint to her estate, she may also
have a limited power of withdrawal or
of appointment during her life. Simi-
larly, if she has an unlimited power of
withdrawal, she may have a limited
testamentary power.

(h) Existence of a power in another.
Paragraph (a)(5) of this section pro-
vides that a transfer described in para-
graph (a) is nondeductible to the extent
that the donor created a power in the
trustee or in any other person to ap-
point a part of the interest to any per-
son other than the donee spouse. How-
ever, only powers in other persons
which are in opposition to that of the
donee spouse will cause a portion of the
interest to fail to satisfy the condition
set forth in paragraph (a)(5) of this sec-
tion. Thus, a power in a trustee to dis-
tribute corpus to or for the benefit of
the donee spouse will not disqualify the
trust. Similarly, a power to distribute
corpus to the spouse for the support of
minor children will not disqualify the
trust if she is legally obligated to sup-
port such children. The application of
this paragraph may be illustrated by
the following examples:

Example (1). Assume that a donor created a
trust, designating his spouse as income bene-
ficiary for life with an unrestricted power in
the spouse to appoint the corpus during her
life. The donor further provided that in the
event the donee spouse should die without
having exercised the power, the trust should
continue for the life of his son with a power
in the son to appoint the corpus. Since the
power in the son could become exercisable
only after the death of the donee spouse, the
interest is not regarded as failing to satisfy
the condition set forth in paragraph (a)(5) of
this section.

Example (2). Assume that the donor created
a trust, designating his spouse as income
beneficiary for life and as donee of a power
to appoint by will the entire corpus. The
donor further provided that the trustee could
distribute 30 percent of the corpus to the do-
nor’s son when he reached the age of 35
years. Since the trustee has a power to ap-
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point 30 percent of the entire interest for the
benefit of a person other than the donee
spouse, only 70 percent of the interest placed
in trust satisfied the condition set forth in
paragraph (a)(5) of this section. If, in this
case, the donee spouse had a power, exer-
cisable by her will, to appoint only one-half
of the corpus as it was constituted at the
time of her death, it should be noted that
only 35 percent of the interest placed in the
trust would satisfy the condition set forth in
paragraph (a)(3) of this section.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 6542, 26 FR 552, Jan. 20, 1961, as
amended by T.D. 8522, 59 FR 9659, Mar. 1,
1994; T.D. 9102, 69 FR 21, Jan. 2, 2004]

§25.2523(f)-1 Election with respect to
life estate transferred to donee
spouse.

(a) In general. (1) With respect to gifts
made after December 31, 1981, subject
to section 2523(i), a marital deduction
is allowed under section 2523(a) for
transfers of qualified terminable interest
property. Qualified terminable interest
property is terminable interest prop-
erty described in section 2523(b)(1) that
satisfies the requirements of section
2523(f)(2) and this section. Terminable
interests that are described in section
2523(b)(2) cannot qualify as qualified
terminable interest property. Thus, if
the donor retains a power described in
section 2523(b)(2) to appoint an interest
in qualified terminable interest prop-
erty, no deduction is allowable under
section 2523(a) for the property.

(2) All of the property for which a de-
duction is allowed under this para-
graph (a) is treated as passing to the
donee  spouse (for  purposes of
§25.2523(a)-1), and no part of the prop-
erty is treated as retained by the donor
or as passing to any person other than
the donee spouse (for purposes of
§25.2523(b)-1(b)).

(b) Qualified terminable interest prop-
erty—(1) Definition. Section 2523(f)(2)
provides the definition of qualified ter-
minable interest property.

(2) Meaning of property. For purposes
of section 2523(f)(2), the term property
generally means an entire interest in
property (within the meaning of
§25.2523(e)-1(d)) or a specific portion of
the entire interest (within the meaning
of §25.2523(e)-1(c)).

(3) Property for which the election may
be made—(i) In general. The election
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may relate to all or any part of prop-
erty that meets the requirements of
section 2523(f)(2) (A) and (B), provided
that any partial election must be made
with respect to a fractional or percent-
age share of the property so that the
elective portion reflects its propor-
tionate share of the increase or de-
crease in the entire property for pur-
poses of applying sections 2044 or 2519.
Thus, if the interest of the donee
spouse in a trust (or other property in
which the spouse has a qualifying in-
come interest) meets the requirements
of this section, the election may be
made under section 2523(f)(2)(C) with
respect to a part of the trust (or other
property) only if the election relates to
a defined fraction or percentage of the
entire trust (or other property) or spe-
cific portion thereof within the mean-
ing of §25.2523(e)-1(c). The fraction or
percentage may be defined by formula.

(ii) Division of trusts. If the interest of
the donee spouse in a trust meets the
requirements of this section, the trust
may be divided into separate trusts to
reflect a partial election that has been
made, if authorized under the terms of
the governing instrument or otherwise
permissible under local law. A trust
may be divided only if the fiduciary is
required, either by applicable local law
or by the express or implied provisions
of the governing instrument, to divide
the trust according to the fair market
value of the assets of the trust at the
time of the division. The division of the
trusts must be done on a fractional or
percentage basis to reflect the partial
election. However, the separate trusts
do not have to be funded with a pro
rata portion of each asset held by the
undivided trust.

(4) Manner and time of making election.
@ An election under  section
2523(f)(2)(C) (other than a deemed elec-
tion with respect to a joint and sur-
vivor annuity as described in section
2523(f)(6)), is made on a gift tax return
for the calendar year in which the in-
terest is transferred. The return must
be filed within the time prescribed by
section 6075(b) (determined without re-
gard to section 6019(a)(2)), including
any extensions authorized under sec-
tion 6075(b)(2) (relating to an auto-
matic extension of time for filing a gift
tax return where the donor is granted
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an extension of time to file the income
tax return).

(i) If the election is made on a re-
turn for the calendar year that in-
cludes the date of death of the donor,
the return (as prescribed by section
6075(b)(3)) must be filed no later than
the time (including extensions) for fil-
ing the estate tax return. The election,
once made, is irrevocable.

(¢) Qualifying income interest for life—
(1) In general. For purposes of this sec-
tion, the term qualifying income interest
for life is defined as provided in section
2056(b)(7)(B)(ii) and §20.2056(b)-7(d)(1).

(i) Entitled for life to all the income.
The principles outlined in §25.2523(e)-
1(f) (relating to whether the spouse is
entitled for life to all of the income
from the entire interest or a specific
portion of the entire interest) apply in
determining whether the donee spouse
is entitled for life to all the income
from the property, regardless of wheth-
er the interest passing to the donee
spouse is in trust. An income interest
granted for a term of years, or a life es-
tate subject to termination upon the
occurrence of a specified event (e.g., di-
vorce) is not a qualifying income inter-
est for life.

(ii) Income between last distribution
date and date of spouse’s death. An in-
come interest does not fail to con-
stitute a qualifying income interest for
life solely because income for the pe-
riod between the last distribution date
and the date of the donee spouse’s
death is not required to be distributed
to the estate of the donee spouse. See
§20.2044-1 of this chapter relating to
the inclusion of such undistributed in-
come in the gross estate of the donee
spouse.

(iii) Pooled income funds. An income
interest in a pooled income fund de-
scribed in section 642(c)(5) constitutes a
qualifying income interest for life for
purposes of this section.

(iv) Distribution of principal for the
benefit of the donee spouse. An income
interest does not fail to constitute a
qualifying income interest for life sole-
ly because the trustee has a power to
distribute principal to or for the ben-
efit of the donee spouse. The fact that
property distributed to a donee spouse
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may be transferred by the spouse to an-
other person does not result in a fail-
ure to satisfy the requirement of sec-
tion 2056(b)(7)(B)(ii)(I11). However, if the
governing instrument requires the
donee spouse to transfer the distrib-
uted property to another person with-
out full and adequate consideration in
money or money’s worth, the require-
ment of section 2056(b)(7)(B)(ii)(Il) is
not satisfied.

(2) Immediate right to income. In order
to constitute a qualifying income in-
terest for life, the donee spouse must
be granted the immediate right to re-
ceive the income from the property.
Thus, an income interest does not con-
stitute a qualifying income interest for
life if the donee spouse receives the
right to trust income commencing at
some time in the future, e.g., on the
termination of a preceding life income
interest of the donor spouse.

(3) Annuities payable from trusts in the
case of gifts made on or before October 24,
1992. (i) In the case of gifts made on or
before October 24, 1992, a donee spouse’s
lifetime annuity interest payable from
a trust or other group of assets passing
from the donor is treated as a quali-
fying income interest for life for pur-
poses of section 2523(f)(2)(B). The de-
ductible interest, for purposes of
§25.2523(a)-1(b), is the specific portion
of the property that, assuming the ap-
plicable interest rate for valuing annu-
ities at the time the annuity interest is
transferred, would produce income
equal to the minimum amount payable
annually to the donee spouse. If, based
on the applicable interest rate, the en-
tire property from which the annuity
may be satisfied is insufficient to
produce income equal to the minimum
annual payment, the value of the de-
ductible interest is the entire value of
the property. The value of the deduct-
ible interest may not exceed the value
of the property from which the annuity
is payable. If the annual payment may
increase, the increased amount is not
taken into account in valuing the de-
ductible interest.

(if) An annuity interest is not treated
as a qualifying income interest for life
for purposes of section 2523(f)(2)(B) if
any person other than the donee spouse
may receive during the donee spouse’s
lifetime, any distribution of the prop-
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erty or its income from which the an-
nuity is payable.

(iii) To determine the applicable in-
terest rate for valuing annuities, see
sections 2512 and 7520 and the regula-
tions under those sections.

(4) Joint and survivor annuities. [Re-
served]

(d) Treatment of interest retained by the
donor spouse—(1) In general. Under sec-
tion 2523(f)(5)(A), if a donor spouse re-
tains an interest in qualified ter-
minable interest property, any subse-
quent transfer by the donor spouse of
the retained interest in the property is
not treated as a transfer for gift tax
purposes. Further, the retention of the
interest until the donor spouse’s death
does not cause the property subject to
the retained interest to be includable
in the gross estate of the donor spouse.

2 Exception. Under section
2523(f)(5)(B), the rule contained in para-
graph (d)(1) of this section does not
apply to any property after the donee
spouse is treated as having transferred
the property under section 2519, or
after the property is includable in the
gross estate of the donee spouse under
section 2044.

(e) Application of local law. The provi-
sions of local law are taken into ac-
count in determining whether or not
the conditions of section 2523(f)(2) (A)
and (B), and the conditions of para-
graph (c) of this section, are satisfied.
For example, silence of a trust instru-
ment on the frequency of payment is
not regarded as a failure to satisfy the
requirement that the income must be
payable to the donee spouse annually
or more frequently unless applicable
local law permits payments less fre-
quently to the donee spouse.

(f) Examples. The following examples
illustrate the application of this sec-
tion, where D, the donor, transfers
property to D’s spouse, S. Unless stated
otherwise, it is assumed that S is not
the trustee of any trust established for
S’s benefit:

Example 1. Life estate in residence. D trans-
fers by gift a personal residence valued at
$250,000 on the date of the gift to S and D’s
children, giving S the exclusive and unre-
stricted right to use the property (including
the right to continue to occupy the property
as a personal residence or rent the property
and receive the income for her lifetime).
After S’s death, the property is to pass to D’s
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children. Under applicable local law, S’s con-
sent is required for any sale of the property.
If D elects to treat all of the transferred
property as qualified terminable interest
property, the deductible interest is $250,000,
the value of the property for gift tax pur-
poses.

Example 2. Power to make property produc-
tive. D transfers assets having a fair market
value of $500,000 to a trust pursuant to which
S is given the right exercisable annually to
require distribution of all the trust income
to S. No trust property may be distributed
during S’s lifetime to any person other than
S. The assets used to fund the trust include
both income producing assets and non-
productive assets. Applicable local law per-
mits S to require that the trustee either
make the trust property productive or sell
the property and reinvest the proceeds in
productive property within a reasonable
time after the transfer. If D elects to treat
the entire trust as qualified terminable in-
terest property, the deductible interest is
$500,000. If D elects to treat only 20 percent of
the trust as qualified terminable interest
property, the deductible interest is $100,000;
i.e., 20 percent of $500,000.

Example 3. Power of distribution over fraction
of trust income. The facts are the same as in
Example 2 except that S is given the power
exercisable annually to require distribution
to S of only 50 percent of the trust income
for life. The remaining trust income may be
accumulated or distributed among D’s chil-
dren and S in the trustee’s discretion. The
maximum amount that D may elect to treat
as qualified terminable interest property is
$250,000; i.e., the value of the trust for gift
tax purposes ($500,000) multiplied by the per-
centage of the trust in which S has a quali-
fying income interest for life (50 percent). If
D elects to treat only 20 percent of the por-
tion of the trust in which S has a qualifying
income interest as qualified terminable in-
terest property, the deductible interest is
$50,000; i.e, 20 percent of $250,000.

Example 4. Power to distribute trust corpus to
other beneficiaries. D transfers $500,000 to a
trust providing that all the trust income is
to be paid to D’s spouse, S, during S’s life-
time. The trustee is given the power to use
annually $5,000 from the trust for the main-
tenance and support of S’s minor child, C.
Any such distribution does not necessarily
relieve S of S’s obligation to support and
maintain C. S does not have a qualifying in-
come interest for life in any portion of the
trust because the gift fails to satisfy the con-
dition in sections 2523()(3) and
2056(b)(7)(B)(ii)(I1) that no person have a
power, other than a power the exercise of
which takes effect only at or after S’s death,
to appoint any part of the property to any
person other than S. The trust would also be
nondeductible under section 2523(f) if S, rath-
er than the trustee, were given the power to
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appoint a portion of the principal to C. How-
ever, in the latter case, if S made a qualified
disclaimer (within the meaning of section
2518) of the power to appoint to C, the trust
could qualify for the marital deduction pur-
suant to section 2523(f), assuming that the
power was personal to S and S’s disclaimer
terminates the power. Similarly, if C made a
qualified disclaimer of the right to receive
distributions from the trust, the trust would
qualify under section 2523(f) assuming that
C’s disclaimer effectively negates the trust-
ee’s power under local law.

Example 5. Spouse’s interest terminable on di-
vorce. The facts are the same as in Example 3
except that if S and D divorce, S’s interest in
the trust will pass to C. S’s income interest
is not a qualifying income interest for life
because it is terminable upon S’s divorce.
Therefore, no portion of the trust is deduct-
ible under section 2523(f).

Example 6. Spouse’s interest in trust in the
form of an annuity. Prior to October 24, 1992,
D established a trust funded with income
producing property valued for gift tax pur-
poses at $800,000. The trustee is required by
the trust instrument to pay $40,000 a year to
S for life. Any income in excess of the annu-
ity amount is to be accumulated in the trust
and may not be distributed during S’s life-
time. S’s lifetime annuity interest is treated
as a qualifying income interest for life. If D
elects to treat the entire portion of the trust
in which S has a qualifying income interest
as qualified terminable interest property,
the value of the deductible interest is
$400,000, because that amount would yield an
income to S of $40,000 a year (assuming a 10
percent interest rate applies in valuing an-
nuities at the time of the transfer).

Example 7. Value of spouse’s annuity exceeds
value of trust corpus. The facts are the same
as in Example 6, except that the trustee is re-
quired to pay S $100,000 a year for S’s life. If
D elects to treat the entire portion of the
trust in which S has a qualifying income in-
terest for life as qualified terminable inter-
est property, the value of the deductible in-
terest is $800,000, which is the lesser of the
entire value of the property ($800,000) or the
amount of property that (assuming a 10 per-
cent interest rate) would yield an income to
S of $100,000 a year ($1,000,000).

Example 8. Transfer to pooled income fund. D
transfers $200,000 on June 1, 1994, to a pooled
income fund (described in section 642(c)(5))
designating S as the only life income bene-
ficiary. If D elects to treat the entire $200,000
as qualified terminable interest property,
the deductible interest is $200,000.

Example 9. Retention by donor spouse of in-
come interest in property. On October 1, 1994, D
transfers property to an irrevocable trust
under the terms of which trust income is to
be paid to D for life, then to S for life and,
on S’s death, the trust corpus is to be paid to
D’s children. Because S does not possess an
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immediate right to receive trust income, S’s
interest does not qualify as a qualifying in-
come interest for life under section 2523(f)(2).
Further, under section 2702(a)(2) and
§25.2702-2(b), D is treated for gift tax pur-
poses as making a gift with a value equal to
the entire value of the property. If D dies in
1996 survived by S, the trust corpus will be
includible in D’s gross estate under section
2036. However, in computing D’s estate tax
liability, D’s adjusted taxable gifts under
section 2001(b)(1)(B) are adjusted to reflect
the inclusion of the gifted property in D’s
gross estate. In addition, if S survives D, the
trust property is eligible for treatment as
qualified terminable interest property under
section 2056(b)(7) in D’s estate.

Example 10. Retention by donor spouse of in-
come interest in property. On October 1, 1994, D
transfers property to an irrevocable trust
under the terms of which trust income is to
be paid to S for life, then to D for life and,
on D’s death, the trust corpus is to be paid to
D’s children. D elects under section 2523(f) to
treat the property as qualified terminable
interest property. D dies in 1996, survived by
S. S subsequently dies in 1998. Under §2523(f)-
1(d)(1), because D elected to treat the trans-
fer as qualified terminable interest property,
no part of the trust corpus is includible in
D’s gross estate because of D’s retained in-
terest in the trust corpus. On S’s subsequent
death in 1998, the trust corpus is includible
in S’s gross estate under section 2044.

Example 11. Retention by donor spouse of in-
come interest in property. The facts are the
same as in Example 10, except that S dies in
1996 survived by D, who subsequently dies in
1998. Because D made an election under sec-
tion 2523(f) with respect to the trust, on S’s
death the trust corpus is includible in S’s
gross estate under section 2044. Accordingly,
under section 2044(c), S is treated as the
transferor of the property for estate and gift
tax purposes. Upon D’s subsequent death in
1998, because the property was subject to in-
clusion in S’s gross estate under section 2044,
the exclusion rule in §25.2523(f)-1(d)(1) does
not apply under §25.2523(f)-1(d)(2). However,
because S is treated as the transferor of the
property, the property is not subject to in-
clusion in D’s gross estate under section 2036
or section 2038. If the executor of S’s estate
made a section 2056(b)(7) election with re-
spect to the trust, the trust is includible in
D’s gross estate under section 2044 upon D’s
later death.

[T.D. 8522, 59 FR 9660, Mar. 1, 1994]

§25.2523(g)-1 Special rule for chari-
table remainder trusts.

(a) In general. (1) With respect to gifts
made after December 31, 1981, subject
to section 2523(i), if the donor’s spouse
is the only noncharitable beneficiary
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(other than the donor) of a charitable
remainder annuity trust or charitable
remainder unitrust described in section
664 (qualified charitable remainder
trust), section 2523(b) does not apply to
the interest in the trust transferred to
the donee spouse. Thus, the value of
the annuity or unitrust interest pass-
ing to the spouse qualifies for a marital
deduction under section 2523(g) and the
value of the remainder interest quali-
fies for a charitable deduction under
section 2522.

(2) A marital deduction for the value
of the donee spouse’s annuity or
unitrust interest in a qualified chari-
table remainder trust to which section
2523(g) applies is allowable only under
section 2523(g). Therefore, if an interest
in property qualifies for a marital de-
duction under section 2523(g), no elec-
tion may be made with respect to the
property under section 2523(f).

(3) The donee spouse’s interest need
not be an interest for life to qualify for
a marital deduction under section
2523(g). However, for purposes of sec-
tion 664, an annuity or unitrust inter-
est payable to the spouse for a term of
years cannot be payable for a term
that exceeds 20 years or the trust does
not qualify under section 2523(g).

(4) A deduction is allowed under sec-
tion 2523(g) even if the transfer to the
donee spouse is conditioned on the
donee spouse’s payment of state death
taxes, if any, attributable to the quali-
fied charitable remainder trust.

(5) For purposes of this section, the
term noncharitable beneficiary means
any beneficiary of the qualified chari-
table remainder trust other than an or-
ganization described in section 170(c).

(b) Charitable remainder trusts where
the donee spouse and the donor are not
the only noncharitable beneficiaries. In
the case of a charitable remainder
trust where the donor and the donor’s
spouse are not the only noncharitable
beneficiaries (for example, where the
noncharitable interest is payable to
the donor’s spouse for life and then to
another individual (other than the
donor) for life), the qualification of the
interest as qualified terminable inter-
est property is determined solely under
section 2523(f) and not under section
2523(g). Accordingly, if the transfer to
the trust is made prior to October 24,
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1992, the spousal annuity or unitrust
interest may qualify under §25.2523(f)-
(1)(c)(3) as a qualifying income interest
for life.

[T.D. 8522, 59 FR 9663, Mar. 1, 1994]

§25.2523(h)-1 Denial of double deduc-
tion.

The value of an interest in property
may not be deducted for Federal gift
tax purposes more than once with re-
spect to the same donor. For example,
assume that D, a donor, transferred a
life estate in a farm to D’s spouse, S,
with a remainder to charity and that D
elects to treat the property as qualified
terminable interest property. The en-
tire value of the property is deductible
under section 2523(f). No part of the
value of the property qualifies for a
charitable deduction under section 2522
for gift tax purposes.

[T.D. 8522, 59 FR 9663, Mar. 1, 1994]

§25.2523(h)-2 Effective dates.

Except as specifically provided, in
§§25.2523(e)-1(c)(3), 25.2523(f)-1(c)(3), and
25.2523(g)-1(b), the provisions  of
§§25.2523(e)-1(c), 25.2523(f)-1, 25.2523(g)-
1, and 25.2523(h)-1 are effective with re-
spect to gifts made after March 1, 1994.
With respect to gifts made on or before
such date, donors may rely on any rea-
sonable interpretation of the statutory
provisions. For these purposes, the pro-
visions of §§25.2523(e)-1(c), 25.2523(f)-1,
25.2523(g)-1, and 25.2523(h)-1, (as well as
project LR-211-76, 1984-1 C.B., page 598,
see §601.601(d)(2)(ii)(b) of this chapter),
are considered a reasonable interpreta-
tion of the statutory provisions. In ad-
dition, the rule in the last sentence of
§25.2523(e)-1(f)(1) regarding the deter-
mination of income under applicable
local law applies to trusts for taxable
years ending after January 2, 2004.

[T.D. 8522, 59 FR 9663, Mar. 1, 1994, as amend-
ed by T.D. 9102, 69 FR 21, Jan. 2, 2004]

§25.2523(i)-1 Disallowance of marital
deduction when spouse is not a
United States citizen.

(@) In general. Subject to §20.2056A-
1(c) of this chapter, section 2523(i)(1)
disallows the marital deduction if the
spouse of the donor is not a citizen of
the United States at the time of the
gift. If the spouse of the donor is a cit-
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izen of the United States at the time of
the gift, the gift tax marital deduction
under section 2523(a) is allowed regard-
less of whether the donor is a citizen or
resident of the United States at the
time of the gift, subject to the other-
wise applicable rules of section 2523.

(b) Exception for certain joint and sur-
vivor annuities. Paragraph (a) does not
apply to disallow the marital deduction
with respect to any transfer resulting
in the acquisition of rights by a noncit-
izen spouse under a joint and survivor
annuity described in section 2523(f)(6).

(¢) Increased annual exclusion—(1) In
general. In the case of gifts made from
a donor to the donor’s spouse for which
a marital deduction is not allowable
under this section, if the gift otherwise
qualifies for the gift tax annual exclu-
sion under section 2503(b), the amount
of the annual exclusion under section
2503(b) is $100,000 in lieu of $10,000. How-
ever, in the case of gifts made after
June 29, 1989, in order for the increased
annual exclusion to apply, the gift in
excess of the otherwise applicable an-
nual exclusion under section 2503(b)
must be in a form that qualifies for the
marital deduction but for the disallow-
ance provision of section 2523(i)(1). See
paragraph (d), Example 4, of this sec-
tion.

(2) Status of donor. The $100,000 an-
nual exclusion for gifts to a noncitizen
spouse is available regardless of the
status of the donor. Accordingly, it is
immaterial whether the donor is a cit-
izen, resident or a nonresident not a
citizen of the United States, as long as
the spouse of the donor is not a citizen
of the United States at the time of the
gift and the conditions for allowance of
the increased annual exclusion have
been satisfied. See §25.2503-2(f).

(d) Examples. The principles outlined
in this section are illustrated in the
following examples. Assume in each of
the examples that the donee, S, is D’s
spouse and is not a United States cit-
izen at the time of the gift.

Example 1. Outright transfer of present inter-
est. In 1995, D, a United States citizen, trans-
fers to S, outright, 100 shares of X corpora-
tion stock valued for federal gift tax pur-
poses at $130,000. The transfer is a gift of a
present interest in property under section
2503(b). Additionally, the gift qualifies for
the gift tax marital deduction except for the
disallowance provision of section 2523(i)(1).
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Accordingly, $100,000 of the $130,000 gift is ex-
cluded from the total amount of gifts made
during the calendar year by D for gift tax
purposes.

Example 2. Transfer of survivor benefits. In
1995, D, a United States citizen, retires from
employment in the United States and elects
to receive a reduced retirement annuity in
order to provide S with a survivor annuity
upon D’s death. The transfer of rights to S in
the joint and survivor annuity is a gift by D
for gift tax purposes. However, under para-
graph (b) of this section, the gift qualifies for
the gift tax marital deduction even though S
is not a United States citizen.

Example 3. Transfer of present interest in
trust property. In 1995, D, a resident alien,
transfers property valued at $500,000 in trust
to S, who is also a resident alien. The trust
instrument provides that the trust income is
payable to S at least quarterly and S has a
testamentary general power to appoint the
trust corpus. The transfer to S qualifies for
the marital deduction under section 2523 but
for the provisions of section 2523(i)(1). Be-
cause S has a life income interest in the
trust, S has a present interest in a portion of
the trust. Accordingly, D may exclude the
present value of S’s income interest (up to
$100,000) from D’s total 1995 calendar year
gifts.

Example 4. Transfer of present interest in
trust property. The facts are the same as in
Example 3, except that S does not have a tes-
tamentary general power to appoint the
trust corpus. Instead, D’s child, C, has a re-
mainder interest in the trust. If S were a
United States citizen, the transfer would
qualify for the gift tax marital deduction if
a qualified terminable interest property elec-
tion was made under section 2523(f)(4). How-
ever, because S is not a U.S. citizen, D may
not make a qualified terminable interest
property election. Accordingly, the gift does
not qualify for the gift tax marital deduction
but for the disallowance provision of section
2523(i)(1). The $100,000 annual exclusion under
section 2523(i)(2) is not available with respect
to D’s transfer in trust and D may not ex-
clude the present value of S’s income inter-
est in excess of $10,000 from D’s total 1995
calendar year gifts.

Example 5. Spouse becomes citizen after trans-
fer. D, a United States citizen, transfers a
residence valued at $350,000 on December 20,
1995, to D’s spouse, S, a resident alien. On
January 31, 1996, S becomes a naturalized
United States citizen. On D’s federal gift tax
return for 1995, D must include $250,000 as a
gift ($350,000 transfer less $100,000 exclusion).
Although S becomes a citizen in January,
1996, S is not a citizen of the United States at
the time the transfer is made. Therefore, no
gift tax marital deduction is allowable. How-
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ever, the transfer does qualify for the $100,000
annual exclusion.

[T.D. 8612, 60 FR 43552, Aug. 22, 1995]

§25.2523(1)-2 Treatment of spousal
joint tenancy property where one
spouse is not a United States cit-
izen.

(@) In general. In the case of a joint
tenancy with right of survivorship be-
tween spouses, or a tenancy by the en-
tirety, where the donee spouse is not a
United States citizen, the gift tax
treatment of the creation and termi-
nation of the tenancy (regardless of
whether the donor is a citizen, resident
or nonresident not a citizen of the
United States at such time), is gov-
erned by the principles of sections 2515
and 2515A (as such sections were in ef-
fect before their repeal by the Eco-
nomic Recovery Tax Act of 1981). How-
ever, in applying these principles, the
donor spouse may not elect to treat the
creation of a tenancy in real property
as a gift, as provided in section 2515(c)
(prior to its repeal by the Economic
Recovery Tax Act of 1981, Pub. L. 97-34,
95 Stat. 172).

(b) Tenancies by the entirety and joint
tenancies in real property—(1) Creation of
the tenancy on or after July 14, 1988.
Under the principles of section 2515
(without regard to section 2515(c)), the
creation of a tenancy by the entirety
(or joint tenancy) in real property (ei-
ther by one spouse alone or by both
spouses), and any additions to the
value of the tenancy in the form of im-
provements, reductions in indebtedness
thereon, or otherwise, is not deemed to
be a transfer of property for purposes
of the gift tax, regardless of the propor-
tion of the consideration furnished by
each spouse, but only if the creation of
the tenancy would otherwise be a gift
to the donee spouse who is not a citizen
of the United States at the time of the
gift.

(2) Termination—(i) Tenancies created
after December 31, 1954 and before Janu-
ary 1,1982 not subject to an election under
section 2515(c), and tenancies created on
or after July 14, 1988. When a tenancy to
which this paragraph (b) applies is ter-
minated on or after July 14, 1988, other
than by reason of the death of a spouse,
then, under the principles of section
2515, a spouse is deemed to have made
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a gift to the extent that the proportion
of the total consideration furnished by
the spouse, multiplied by the proceeds
of the termination (whether in the
form of cash, property, or interests in
property), exceeds the value of the pro-
ceeds of termination received by the
spouse. See section 2523(i), and
§25.2523(i)-1 and §25.2503-2(f) as to cer-
tain of the tax consequences that may
result upon termination of the ten-
ancy. This paragraph (b)(2)(i) applies to
tenancies created after December 31,
1954, and before January 1, 1982, not
subject to an election under section
2515(c), and to tenancies created on or
after July 14, 1988.

(ii) Tenancies created after December
31, 1954 and before January 1, 1982 subject
to an election under section 2515(c) and
tenancies created after December 31, 1981
and before July 14, 1988. When a tenancy
to which this paragraph (b) applies is
terminated on or after July 14, 1988,
other than by reason of the death of a
spouse, then, under the principles of
section 2515, a spouse is deemed to have
made a gift to the extent that the pro-
portion of the total consideration fur-
nished by the spouse, multiplied by the
proceeds of the termination (whether
in the form of cash, property, or inter-
ests in property), exceeds the value of
the proceeds of termination received
by the spouse. See section 2523(i), and
§§25.2523(i)-1 and 25.2503-2(f) as to cer-
tain of the tax consequences that may
result upon termination of the ten-
ancy. In the case of tenancies to which
this paragraph applies, if the creation
of the tenancy was treated as a gift to
the noncitizen donee spouse under sec-
tion 2515(c) (in the case of tenancies
created prior to 1982) or section 2511 (in
the case of tenancies created after De-

$200,000
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cember 31, 1981 and before July 14,
1988), then, upon termination of the
tenancy, for purposes of applying the
principles of section 2515 and the regu-
lations thereunder, the amount treated
as a gift on creation of the tenancy is
treated as consideration originally be-
longing to the noncitizen spouse and
never acquired by the noncitizen
spouse from the donor spouse. This
paragraph (b)(2)(ii) applies to tenancies
created after December 31, 1954, and be-
fore January 1, 1982, subject to an elec-
tion under section 2515(c), and to ten-
ancies created after December 31, 1981,
and before July 14, 1988.

(3) Miscellaneous provisions—(i) Ten-
ancy by the entirety. For purposes of
this section, tenancy by the entirety in-
cludes a joint tenancy between hus-
band and wife with right of survivor-
ship.

(i) No election to treat as gift. The reg-
ulations under section 2515 that relate
to the election to treat the creation of
a tenancy by the entirety as consti-
tuting a gift and the consequences of
such an election upon termination of
the tenancy (8§25.2515-2 and 25.2515-4)
do not apply for purposes of section
2523(i)(3).

(4) Examples. The application of this
section may be illustrated by the fol-
lowing examples:

Example 1. In 1992, A, a United States cit-
izen, furnished $200,000 and A’s spouse B, a
resident alien, furnished $50,000 for the pur-
chase and subsequent improvement of real
property held by them as tenants by the en-
tirety. The property is sold in 1998 for
$300,000. A receives $225,000 and B receives
$75,000 of the sales proceeds. The termination
results in a gift of $15,000 by A to B, com-
puted as follows:

(consideration furnished by A)  $300,000 (proceeds of termination)=$240,000

$250,000
(total consideration
furnished by both spouses)

$240,000 —$225,000 (proceeds
A)=$15,000 gift by A to B.

Example 2. In 1986, A purchased real prop-
erty for $300,000 and took title in the names

received by

(Proceeds of termination attribuable to A.)

of A and B, A’s spouse, as joint tenants.
Under section 2511 and §25.2511-1(h)(1) of the
regulations, A was treated as making a gift
of one-half of the value of the property
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($150,000) to B. In 1995, the real property is
sold for $400,000 and B receives the entire
proceeds of sale. For purposes of determining
the amount of the gift on termination of the
tenancy under the principles of section 2515
and the regulations thereunder, the amount

$150,000

§25.2524-1

treated as a gift to B on creation of the ten-
ancy under section 2511 is treated as B’s con-
tribution towards the purchase of the prop-
erty. Accordingly, the termination of the
tenancy results in a gift of $200,000 from A to
B determined as follows:

(consideration furnished by A)  $400,000 (proceeds of termination) = $200,000

$300,000 (total consideration
deemed furnished by both spouses)

$200,000—0 (proceeds received by A)=$200,000
gift by A to B.

(c) Tenancies by the entirety in per-
sonal property where one spouse is not a
United States citizen—(1) In general. In
the case of the creation (either by one
spouse alone or by both spouses where
at least one of the spouses is not a
United States citizen) of a joint inter-
est in personal property with right of
survivorship, or additions to the value
thereof in the form of improvements,
reductions in the indebtedness thereof,
or otherwise, the retained interest of
each spouse, solely for purposes of de-
termining whether there has been a
gift by the donor to the spouse who is
not a citizen of the United States at
the time of the gift, is treated as one-
half of the value of the joint interest.
See section 2523(i) and §§25.2523(i)-1 and
25.2503-2(f) as to certain of the tax con-
sequences that may result upon cre-
ation and termination of the tenancy.

(2) Exception. The rule provided in
paragraph (c)(1) of this section does not
apply with respect to any joint interest
in property if the fair market value of
the interest in property (determined as
if each spouse had a right to sever) can-
not reasonably be ascertained except
by reference to the life expectancy of
one or both spouses. In these cases, ac-
tuarial principles may need to be re-
sorted to in determining the gift tax
consequences of the transaction.

[T.D. 8612, 60 FR 43553, Aug. 22, 1995]

§25.2523(i)-3 Effective date.

The provisions of §§25.2523(i)-1 and
25.2523(i)-2 are effective in the case of
gifts made after August 22, 1995.

[T.D. 8612, 60 FR 43554, Aug. 22, 1995]

(Proceeds of termination attributable to A.)

§25.2524-1 Extent of deductions.

Under the provisions of section 2524,
the charitable deduction provided for
in section 2522 and the marital deduc-
tion provided for in section 2523 are al-
lowable only to the extent that the
gifts, with respect to which those de-
ductions are authorized, are included
in the ‘““total amount of gifts” made
during the ‘‘calendar period” (as de-
fined in §25.2502-1(c)(1)), computed as
provided in section 2503 and §25.2503-1
(i.e., the total gifts less exclusions).
The following examples (in both of
which it is assumed that the donor has
previously utilized his entire $30,000
specific exemption provided by section
2521, which was in effect at the time) il-
lustrate the application of the provi-
sions of this section:

Example (1). A donor made transfers by gift
to his spouse of $5,000 cash on January 1,
1971, and $1,000 cash on April 5, 1971. The
donor made no other transfers during 1971.
The first $3,000 of such gifts for the calendar
year is excluded under the provisions of sec-
tion 2503(b) in determining the ‘‘total
amount of gifts”” made during the first cal-
endar quarter of 1971. The marital deduction
for the first calendar quarter of $2,500 (one-
half of $5,000) otherwise allowable is limited
by section 2524 to $2,000. The amount of tax-
able gifts is zero ($5,000—-$3,000 (annual exclu-
sion) —$2,000 (marital deduction)). For the
second calendar quarter of 1971, the marital
deduction is $500 (one-half of $1,000); the
amount excluded under section 2503(b) is zero
because the entire $3,000 annual exclusion
was applied against the gift in the first cal-
endar quarter of 1971; and the amount of tax-
able gifts is $500 ($1,000—$500 (marital deduc-
tion)).

Example (2). The only gifts made by a donor
to his spouse during calendar year 1969 were
a gift of $2,400 in May and a gift of $3,000 in
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August. The first $3,000 of such gifts is ex-
cluded under the provisions of section 2503(b)
in determining the ‘“‘total amount of gifts”
made during the calendar year. The marital
deduction for 1969 of $2,700 (one-half of $2,400
plus one-half $3,000) otherwise allowable is
limited by section 2524 to $2,400. The amount
of taxable gifts is zero ($5,400—$3,000 (annual
exclusion) —$2,400 (marital deduction)).

[T.D. 7238, 37 FR 28734, Dec. 29, 1972, as
amended by T.D. 7910, 48 FR 40375, Sept. 7,
1983]

DEDUCTIONS PRIOR TO 1982

§25.2523(f)-1A Special rule applicable
to community property transferred
prior to January 1, 1982.

(@) In general. With respect to gifts
made prior to January 1, 1982, the mar-
ital deduction is allowable with respect
to any transfer by a donor to the do-
nor’s spouse only to the extent that the
transfer is shown to represent a gift of
property that was not, at the time of
the gift, held as community property, as
defined in paragraph (b) of this section.
The burden of establishing the extent
to which a transfer represents a gift of
property not so held rests upon the
donor.

(b) Definition of ‘“‘community property.”
(1) For the purpose of paragraph (a) of
this section, the term ‘‘community
property’’ is considered to include—

(i) Any property held by the donor
and his spouse as community property
under the law of any State, Territory,
or possession of the United States, or
of any foreign country, except property
in which the donee spouse had at the
time of the gift merely an expectant
interest. The donee spouse is regarded
as having, at any particular time,
merely an expectant interest in prop-
erty held at that time by the donor and
herself as community property under
the law of any State, Territory, or pos-
session of the United States, or of any
foreign country, if, in case such prop-
erty were transferred by gift into the
separate property of the donee spouse,
the entire value of such property (and
not merely one-half of it), would be
treated as the amount of the gift.

(ii) Separate property acquired by
the donor as a result of a ““‘conversion”’,
after December 31, 1941, of property
held by him and the donee spouse as
community property under the law of
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any State, Territory, or possession of
the United States, or of any foreign
country (except such property in which
the donee spouse had at the time of the
‘“‘conversion” merely an expectant in-
terest), into their separate property,
subject to the limitation with respect
to value contained in subparagraph (5)
of this paragraph.

(iii) Property acquired by the donor
in exchange (by one exchange or a se-
ries of exchanges) for separate property
resulting from such “‘conversion.”

(2) The characteristics of property
which acquired a noncommunity in-
stead of a community status by reason
of an agreement (whether antenuptial
or post-nuptial) are such that section
2523(f) classifies the property as com-
munity property of the donor and his
spouse in the computation of the mar-
ital deduction. In distinguishing prop-
erty which thus acquired a noncommu-
nity status from property which ac-
quired such a status solely by oper-
ation of the community property law,
section 2523(f) refers to the former cat-
egory of property as ‘‘separate prop-
erty’”’ acquired as a result of a “‘con-
version’ of ‘“‘property held as such
community property.” As used in sec-
tion 2523(f) the phrase ‘“‘property held
as such community property’ is used
to denote the body of property com-
prehended within the community prop-
erty system; the expression ‘‘separate
property’” includes any noncommunity
property, whether held in joint ten-
ancy, tenancy by the entirety, tenancy
in common, or otherwise; and the term
‘“‘conversion” includes any transaction
or agreement which transforms prop-
erty from a community status into a
noncommunity status.

(3) The separate property which sec-
tion 2523(f) classifies as community
property is not limited to that which
was in existence at the time of the con-
version. The following are illustrative
of the scope of section 2523(f):

(i) A partition of community prop-
erty between husband and wife, where-
by a portion of the property became
the separate property of each, is a con-
version of community property.

(ii) A transfer of community property
into some other form of coownership,
such as a joint tenancy, is a conversion
of the property.
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(iii) An agreement (whether made be-
fore or after marriage) that future
earnings and gains which would other-
wise be community property shall be
shared by the spouses as separate prop-
erty effects a conversion of such earn-
ings and gains.

(iv) A change in the form of owner-
ship of property which causes future
rentals, which would otherwise have
been acquired as community property,
to be acquired as separate property ef-
fects a conversion of the rentals.

(4) The rules of section 2523(f) are ap-
plicable, however, only if the conver-
sion took place after December 31, 1941,
and only to the extent stated in this
section.

(5) If the value of the separate prop-
erty acquired by the donor as a result
of a conversion did not exceed the
value of the separate property thus ac-
quired by the donee spouse, the entire
separate property thus acquired by the
donor is to be considered, for the pur-
poses of this section, as held by him
and the donee spouse as community
property. If the value (at the time of
conversion) of the separate property so
acquired by the donor exceeded the
value (at that time) of the separate
property so acquired by the donee
spouse, only a part of the separate
property so acquired by the donor (and
only the same fractional part of prop-
erty acquired by him in exchange for
such separate property) is to be consid-
ered, for purposes of this section, as
held by him and the donee spouse as
community property. The part of such
separate property (or property acquired
in exchange for it) which is considered
as so held is the same proportion of it
which the value (at the time of the
conversion) of the separate property so
acquired by the donee spouse is of the
value (at that time) of the separate
property so acquired by the donor. The
following example illustrates the appli-
cation of the provisions of this para-
graph:

Example. During 1942 the donor and his
spouse partitioned certain real property held
by them under community property laws.
The real property then had a value of
$224,000. A portion of the property, then hav-
ing a value of $160,000, was converted into the
donor’s separate property, and the remaining
portion, then having a value of $64,000, was
converted into his spouse’s separate prop-

§25.2701-0

erty. In 1955 the donor made a gift to his
spouse of the property acquired by him as a
result of the partition, which property then
had a value of $200,000. The portion of the
property transferred by gift which is consid-
ered as community property is

$64,000 (value of property acquired by donee
spouse)/$160,000 (value of property acquired
by donor spouse) x $200,000 = $80,000.

The marital deduction with respect to the
gift is, therefore, limited to one-half of
$120,000 (the difference between $200,000, the
value of the gift, and $80,000, the portion of
the gift considered to have been of ‘““commu-
nity property’’). The marital deduction with
respect to the gift is, therefore, $60,000.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958; 25 FR
14021, Dec. 31, 1960. Redesignated and amend-
ed by T.D. 8522, 59 FR 9660, Mar. 1, 1994]

SPECIAL VALUATION RULES

§25.2701-0 Table of contents.

This section lists the major para-
graphs contained in §§25.2701-1 through
25.2701-8.

§25.2701-1 Special valuation rules in the case
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(4) Rights that are not extraordinary pay-
ment rights or distribution rights.

(5) Controlled entity.

(6) Qualified payment right.

(c) Qualified payment elections.

(1) Election to treat a qualified payment
right as other than a qualified payment
right.

(2) Election to treat other distribution
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ests.
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(1) In general.
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(d) Examples.
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(a) Reduction of transfer tax base.
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(3) Federal estate tax modification.

(4) Section 2701 interest.
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(1) In general.
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26 CFR Ch. | (4-1-04 Edition)

(e) Computation of reduction if initial
transfer is split under section 2513.

(1) In general.

(2) Transfers during joint lives.

(3) Transfers at or after death of either
spouse.

(f) Examples.

(g9) Double taxation otherwise avoided.

(h) Effective date.
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§25.2701-7 Separate interests.
§25.2701-8 Effective dates.

[T.D. 8395, 57 FR 4255, Feb. 4, 1992, as amend-
ed by T.D. 8536, 59 FR 23154, May 5, 1994]

§25.2701-1 Special valuation rules in
the case of transfers of certain in-
terests in corporations and partner-
ships.

(a) In general—(1) Scope of section 2701.
Section 2701 provides special valuation
rules to determine the amount of the
gift when an individual transfers an eq-
uity interest in a corporation or part-
nership to a member of the individual’s
family. For section 2701 to apply, the
transferor or an applicable family
member (as defined in paragraph (d)(2)
of this section) must, immediately
after the transfer, hold an applicable
retained interest (a type of equity in-
terest defined in §25.2701-2(b)(1)). If cer-
tain subsequent payments with respect
to the applicable retained interest do
not conform to the assumptions used in
valuing the interest at the time of the
initial transfer, §25.2701-4 provides a
special rule to increase the individual’s
later taxable gifts or taxable estate.
Section 25.2701-5 provides an adjust-
ment to mitigate the effects of double
taxation when an applicable retained
interest is subsequently transferred.

(2) Effect of section 2701. If section 2701
applies to a transfer, the amount of the
transferor’s gift, if any, is determined
using a subtraction method of valu-
ation (described in §25.2701-3). Under
this method, the amount of the gift is
determined by subtracting the value of
any family-held applicable retained in-
terests and other non-transferred eq-
uity interests from the aggregate value
of family-held interests in the corpora-
tion or partnership (the “entity”’).
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Generally, in determining the value of
any applicable retained interest held
by the transferor or an applicable fam-
ily member—

(i) Any put, call, or conversion right,
any right to compel liquidation, or any
similar right is valued at zero if the
right is an ‘‘extraordinary payment
right”’ (as defined in §25.2701-2(b)(2));

(if) Any distribution right in a con-
trolled entity (e.g., a right to receive
dividends) is valued at zero unless the
right is a “‘qualified payment right”’ (as
defined in §25.2701-2(b)(6)); and

(iii) Any other right (including a
qualified payment right) is valued as if
any right valued at zero did not exist
but otherwise without regard to sec-
tion 2701.

(3) Example. The following example il-
lustrates rules of this paragraph (a).

Example. A, an individual, holds all the
outstanding stock of S Corporation. A ex-
changes A’s shares in S for 100 shares of 10-
percent cumulative preferred stock and 100
shares of voting common stock. A transfers
the common stock to A’s child. Section 2701
applies to the transfer because A has trans-
ferred an equity interest (the common stock)
to a member of A’s family, and immediately
thereafter holds an applicable retained inter-
est (the preferred stock). A’s preferred stock
is valued under the rules of section 2701. A’s
gift is determined under the subtraction
method by subtracting the value of A’s pre-
ferred stock from the value of A’s interest in
S immediately prior to the transfer.

(b) Transfers and other triggering
events—(1) Completed transfers. Section
2701 applies to determine the existence
and amount of any gift, whether or not
the transfer would otherwise be a tax-
able gift under chapter 12 of the Inter-
nal Revenue Code. For example, sec-
tion 2701 applies to a transfer that
would not otherwise be a gift under
chapter 12 because it was a transfer for
full and adequate consideration.

(2) Transactions treated as transfers—
(i) In general. Except as provided in
paragraph (b)(3) of this section, for pur-
poses of section 2701, transfer includes
the following transactions:

(A) A contribution to the capital of a
new or existing entity;

(B) A redemption, recapitalization, or
other change in the capital structure of
an entity (a ‘‘capital structure trans-
action”’), if—

§25.2701-1

(1) The transferor or an applicable
family member receives an applicable
retained interest in the capital struc-
ture transaction;

(2) The transferor or an applicable
family member holding an applicable
retained interest before the capital
structure transaction surrenders an eq-
uity interest that is junior to the ap-
plicable retained interest (a ‘‘subordi-
nate interest’’) and receives property
other than an applicable retained in-
terest; or

(3) The transferor or an applicable
family member holding an applicable
retained interest before the capital
structure transaction surrenders an eqg-
uity interest in the entity (other than
a subordinate interest) and the fair
market value of the applicable retained
interest is increased; or

(C) The termination of an indirect
holding in an entity (as defined in
§25.2701-6) (or a contribution to capital
by an entity to the extent an indi-
vidual indirectly holds an interest in
the entity), if—

(1) The property is held in a trust as
to which the indirect holder is treated
as the owner under subchapter J of
chapter 1 of the Internal Revenue Code;
or

(2) If the termination (or contribu-
tion) is not treated as a transfer under
paragraph (b)(2)(i)(C)(1) of this section,
to the extent the value of the indi-
rectly-held interest would have been
included in the value of the indirect
holder’s gross estate for Federal estate
tax purposes if the indirect holder died
immediately prior to the termination.

(ii) Multiple attribution. For purposes
of paragraph (b)(2)(i)(C) of this section,
if the transfer of an indirect holding in
property is treated as a transfer with
respect to more than one indirect hold-
er, the transfer is attributed in the fol-
lowing order:

(A) First, to the indirect holder(s)
who transferred the interest to the en-
tity (without regard to section 2513);

(B) Second, to the indirect holder(s)
possessing a presently exercisable
power to designate the person who
shall possess or enjoy the property;

(C) Third, to the indirect holder(s)
presently entitled to receive the in-
come from the interest;
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(D) Fourth, to the indirect holder(s)
specifically entitled to receive the in-
terest at a future date; and

(E) Last, to any other indirect hold-
er(s) proportionally.

(3) Excluded transactions. For pur-
poses of section 2701, a transfer does
not include the following transactions:

(i) A capital structure transaction, if
the transferor, each applicable family
member, and each member of the
transferor’s family holds substantially
the same interest after the transaction
as that individual held before the
transaction. For this purpose, common
stock with non-lapsing voting rights
and nonvoting common stock are inter-
ests that are substantially the same;

(ii) A shift of rights occurring upon
the execution of a qualified disclaimer
described in section 2518; and

(iii) A shift of rights occurring upon
the release, exercise, or lapse of a
power of appointment other than a
general power of appointment de-
scribed in section 2514, except to the
extent the release, exercise, or lapse
would otherwise be a transfer under
chapter 12.

(c) Circumstances in which section 2701
does not apply. To the extent provided,
section 2701 does not apply in the fol-
lowing cases:

(1) Marketable transferred interests.
Section 2701 does not apply if there are
readily available market quotations on
an established securities market for
the value of the transferred interests.

(2) Marketable retained interests. Sec-
tion 25.2701-2 does not apply to any ap-
plicable retained interest if there are
readily available market quotations on
an established securities market for
the value of the applicable retained in-
terests.

(3) Interests of the same class. Section
2701 does not apply if the retained in-
terest is of the same class of equity as
the transferred interest or if the re-
tained interest is of a class that is pro-
portional to the class of the transferred
interest. A class is the same class as
(or is proportional to the class of) the
transferred interest if the rights are
identical (or proportional) to the rights
of the transferred interest, except for
non-lapsing differences in voting rights
(or, for a partnership, non-lapsing dif-
ferences with respect to management
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and limitations on liability). For pur-
poses of this section, non-lapsing provi-
sions necessary to comply with part-
nership allocation requirements of the
Internal Revenue Code (e.g., section
704(b)) are non-lapsing differences with
respect to limitations on liability. A
right that lapses by reason of Federal
or State law is treated as a non-lapsing
right unless the Secretary determines,
by regulation or by published revenue
ruling, that it is necessary to treat
such a right as a lapsing right to ac-
complish the purposes of section 2701.
An interest in a partnership is not an
interest in the same class as the trans-
ferred interest if the transferor or ap-
plicable family members have the right
to alter the liability of the transferee.

(4) Proportionate transfers. Section
2701 does not apply to a transfer by an
individual to a member of the individ-
ual’s family of equity interests to the
extent the transfer by that individual
results in a proportionate reduction of
each class of equity interest held by
the individual and all applicable family
members in the aggregate immediately
before the transfer. Thus, for example,
section 2701 does not apply if P owns 50
percent of each class of equity interest
in a corporation and transfers a por-
tion of each class to P’s child in a man-
ner that reduces each interest held by
P and any applicable family members,
in the aggregate, by 10 percent even if
the transfer does not proportionately
reduce P’s interest in each class. See
§25.2701-6 regarding indirect holding of
interests.

(d) Family definitions—(1) Member of
the family. A member of the family is,
with respect to any transferor—

(i) The transferor’s spouse;

(i) Any lineal descendant of the
transferor or the transferor’s spouse;
and

(iii) The spouse of any such lineal de-
scendant.

(2) Applicable family member. An appli-
cable family member is, with respect
to any transferor—

(i) The transferor’s spouse;

(if) Any ancestor of the transferor or
the transferor’s spouse; and

(iii) The spouse of any such ancestor.

(3) Relationship by adoption. For pur-
poses of section 2701, any relationship
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by legal adoption is the same as a rela-
tionship by blood.

(e) Examples. The following examples
illustrate provisions of this section:

Example 1. P, an individual, holds all the
outstanding stock of X Corporation. Assume
the fair market value of P’s interest in X im-
mediately prior to the transfer is $1.5 mil-
lion. X is recapitalized so that P holds 1,000
shares of $1,000 par value preferred stock
bearing an annual cumulative dividend of
$100 per share (the aggregate fair market
value of which is assumed to be $1 million)
and 1,000 shares of voting common stock. P
transfers the common stock to P’s child.
Section 2701 applies to the transfer because P
has transferred an equity interest (the com-
mon stock) to a member of P’s family and
immediately thereafter holds an applicable
retained interest (the preferred stock). P’s
right to receive annual cumulative dividends
is a qualified payment right and is valued for
purposes of section 2701 at its fair market
value of $1,000,000. The amount of P’s gift,
determined using the subtraction method of
§25.2701-3, is $500,000 ($1,500,000 minus
$1,000,000).

Example 2. The facts are the same as in Ex-
ample 1, except that the preferred dividend
right is noncumulative. Under §25.2701-2, P’s
preferred dividend right is valued at zero be-
cause it is a distribution right in a con-
trolled entity, but is not a qualified payment
right. All of P’s other rights in the preferred
stock are valued as if P’s dividend right does
not exist but otherwise without regard to
section 2701. The amount of P’s gift, deter-
mined using the subtraction method, is
$1,500,000 ($1,500,000 minus $0). P may elect,
however, to treat the dividend right as a
qualified payment right as provided in
§25.2701-2(c)(2).

[T.D. 8395, 57 FR 4255, Feb. 4, 1992; 57 FR
11264, Apr. 2, 1992, as amended by T.D. 8536, 59
FR 23154, May 5, 1994]

§25.2701-2 Special valuation rules for
applicable retained interests.

(@) In general. In determining the
amount of a gift under §25.2701-3, the
value of any applicable retained inter-
est (as defined in paragraph (b)(1) of
this section) held by the transferor or
by an applicable family member is de-
termined using the rules of chapter 12,
with the modifications prescribed by
this section. See §25.2701-6 regarding
the indirect holding of interests.

(1) Valuing an extraordinary payment
right. Any extraordinary payment right
(as defined in paragraph (b)(2) of this
section) is valued at zero.

§25.2701-2

(2) Valuing a distribution right. Any
distribution right (as defined in para-
graph (b)(3) of this section) in a con-
trolled entity is valued at zero, unless
it is a qualified payment right (as de-
fined in paragraph (b)(6) of this sec-
tion). Controlled entity is defined in
paragraph (b)(5) of this section.

(3) Special rule for valuing a qualified
payment right held in conjunction with
an extraordinary payment right. If an ap-
plicable retained interest confers a
qualified payment right and one or
more extraordinary payment rights,
the value of all these rights is deter-
mined by assuming that each extraor-
dinary payment right is exercised in a
manner that results in the lowest total
value being determined for all the
rights, using a consistent set of as-
sumptions and giving due regard to the
entity’s net worth, prospective earning
power, and other relevant factors (the
“lower of” wvaluation rule). See
§§20.2031-2(f) and 20.2031-3 for rules re-
lating to the valuation of business in-
terests generally.

(4) Valuing other rights. Any other
right (including a qualified payment
right not subject to the prior para-
graph) is valued as if any right valued
at zero does not exist and as if any
right valued under the lower of rule is
exercised in a manner consistent with
the assumptions of that rule but other-
wise without regard to section 2701.
Thus, if an applicable retained interest
carries no rights that are valued at
zero or under the lower of rule, the
value of the interest for purposes of
section 2701 is its fair market value.

(5) Example. The following example il-
lustrates rules of this paragraph (a).

Example. P, an individual, holds all 1,000
shares of X Corporation’s $1,000 par value
preferred stock bearing an annual cumu-
lative dividend of $100 per share and holds all
1,000 shares of X’s voting common stock. P
has the right to put all the preferred stock
to X at any time for $900,000. P transfers the
common stock to P’s child and immediately
thereafter holds the preferred stock. Assume
that at the time of the transfer, the fair
market value of X is $1,500,000, and the fair
market value of P’s annual cumulative divi-
dend right is $1,000,000. Because the preferred
stock confers both an extraordinary pay-
ment right (the put right) and a qualified
payment right (i.e., the right to receive cu-
mulative dividends), the lower of rule applies
and the value of these rights is determined
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as if the put right will be exercised in a man-
ner that results in the lowest total value
being determined for the rights (in this case,
by assuming that the put will be exercised
immediately). The value of P’s preferred
stock is $900,000 (the lower of $1,000,000 or
$900,000). The amount of the gift is $600,000
($1,500,000 minus $900,000).

(b) Definitions—(1) Applicable retained
interest. An applicable retained interest
is any equity interest in a corporation
or partnership with respect to which
there is either—

(i) An extraordinary payment right
(as defined in paragraph (b)(2) of this
section), or

(i) In the case of a controlled entity
(as defined in paragraph (b)(5) of this
section), a distribution right (as de-
fined in paragraph (b)(3) of this sec-
tion).

(2) Extraordinary payment right. Ex-
cept as provided in paragraph (b)(4) of
this section, an extraordinary payment
right is any put, call, or conversion
right, any right to compel liquidation,
or any similar right, the exercise or
nonexercise of which affects the value
of the transferred interest. A call right
includes any warrant, option, or other
right to acquire one or more equity in-
terests.

(3) Distribution right. A distribution
right is the right to receive distribu-
tions with respect to an equity inter-
est. A distribution right does not in-
clude—

(i) Any right to receive distributions
with respect to an interest that is of
the same class as, or a class that is
subordinate to, the transferred inter-
est;

(i)  Any
right; or

(iii) Any right described in paragraph
(b)(4) of this section.

(4) Rights that are not extraordinary
payment rights or distribution rights.
Mandatory payment rights, liquidation
participation rights, rights to guaran-
teed payments of a fixed amount under
section 707(c), and non-lapsing conver-
sion rights are neither extraordinary
payment rights nor distribution rights.

(i) Mandatory payment right. A man-
datory payment right is a right to re-
ceive a payment required to be made at
a specific time for a specific amount.
For example, a mandatory redemption
right in preferred stock requiring that

extraordinary payment
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the stock be redeemed at its fixed par
value on a date certain is a mandatory
payment right and therefore not an ex-
traordinary payment right or a dis-
tribution right. A right to receive a
specific amount on the death of the
holder is a mandatory payment right.

(i) Liquidation participation rights. A
liquidation participation right is a
right to participate in a liquidating
distribution. If the transferor, mem-
bers of the transferor’s family, or ap-
plicable family members have the abil-
ity to compel liquidation, the liquida-
tion participation right is valued as if
the ability to compel liquidation—

(A) Did not exist, or

(B) If the lower of rule applies, is ex-
ercised in a manner that is consistent
with that rule.

(iii) Right to a guaranteed payment of
a fixed amount under section 707(c). The
right to a guaranteed payment of a
fixed amount under section 707(c) is the
right to a guaranteed payment (within
the meaning of section 707(c)) the
amount of which is determined at a
fixed rate (including a rate that bears a
fixed relationship to a specified market
interest rate). A payment that is con-
tingent as to time or amount is not a
guaranteed payment of a fixed amount.

(iv) Non-lapsing conversion right—(A)
Corporations. A non-lapsing conversion
right, in the case of a corporation, is a
non-lapsing right to convert an equity
interest in a corporation into a fixed
number or a fixed percentage of shares
of the same class as the transferred in-
terest (or into an interest that would
be of the same class but for non-lapsing
differences in voting rights), that is
subject to proportionate adjustments
for changes in the equity ownership of
the corporation and to adjustments
similar to those provided in section
2701(d) for unpaid payments.

(B) Partnerships. A non-lapsing con-
version right, in the case of a partner-
ship, is a non-lapsing right to convert
an equity interest in a partnership into
a specified interest (other than an in-
terest represented by a fixed dollar
amount) of the same class as the trans-
ferred interest (or into an interest that
would be of the same class but for non-
lapsing differences in management
rights or limitations on liability) that
is subject to proportionate adjustments
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for changes in the equity ownership of
the partnership and to adjustments
similar to those provided in section
2701(d) for unpaid payments.

(C) Proportionate adjustments in equity
ownership. For purposes of this para-
graph (b)(4), an equity interest is sub-
ject to proportionate adjustments for
changes in equity ownership if, in the
case of a corporation, proportionate ad-
justments are required to be made for
splits, combinations, reclassifications,
and similar changes in capital stock,
or, in the case of a partnership, the eqg-
uity interest is protected from dilution
resulting from changes in the partner-
ship structure.

(D) Adjustments for unpaid payments.
For purposes of this paragraph (b)(4),
an equity interest is subject to adjust-
ments similar to those provided in sec-
tion 2701(d) if it provides for—

(1) Cumulative payments;

(2) Compounding of any unpaid pay-
ments at the rate specified in §25.2701-
4(c)(2); and

(3) Adjustment of the number or per-
centage of shares or the size of the in-
terest into which it is convertible to
take account of accumulated but un-
paid payments.

(5) Controlled entity—(i) In general.
For purposes of section 2701, a con-
trolled entity is a corporation or part-
nership controlled, immediately before
a transfer, by the transferor, applicable
family members, and any lineal de-
scendants of the parents of the trans-
feror or the transferor’s spouse. See
§25.2701-6 regarding indirect holding of
interests.

(ii) Corporations—(A) In general. In
the case of a corporation, control
means the holding of at least 50 per-
cent of the total voting power or total
fair market value of the equity inter-
ests in the corporation.

(B) Voting rights. Equity interests
that carry no right to vote other than
on liquidation, merger, or a similar
event are not considered to have voting
rights for purposes of this paragraph
(b)(5)(ii). Generally, a voting right is
considered held by an individual to the
extent that the individual, either alone
or in conjunction with any other per-
son, is entitled to exercise (or direct
the exercise of) the right. However, if
an equity interest carrying voting

§25.2701-2

rights is held in a fiduciary capacity,
the voting rights are not considered
held by the fiduciary, but instead are
considered held by each beneficial
owner of the interest and by each indi-
vidual who is a permissible recipient of
the income from the interest. A voting
right does not include a right to vote
that is subject to a contingency that
has not occurred, other than a contin-
gency that is within the control of the
individual holding the right.

(iii) Partnerships. In the case of any
partnership, control means the holding
of at least 50 percent of either the cap-
ital interest or the profits interest in
the partnership. Any right to a guaran-
teed payment under section 707(c) of a
fixed amount is disregarded in making
this determination. In addition, in the
case of a limited partnership, control
means the holding of any equity inter-
est as a general partner. See §25.2701-
2(b)(4)(iii) for the definition of a right
to a guaranteed payment of a fixed
amount under section 707(c).

(6) Qualified payment right—(i) In gen-
eral. A qualified payment right is a
right to receive qualified payments. A
qualified payment is a distribution
that is—

(A) A dividend payable on a periodic
basis (at least annually) under any cu-
mulative preferred stock, to the extent
such dividend is determined at a fixed
rate;

(B) Any other cumulative distribu-
tion payable on a periodic basis (at
least annually) with respect to an eg-
uity interest, to the extent determined
at a fixed rate or as a fixed amount; or

(C) Any distribution right for which
an election has been made pursuant to
paragraph (c)(2) of this section.

(ii) Fixed rate. For purposes of this
section, a payment rate that bears a
fixed relationship to a specified market
interest rate is a payment determined
at a fixed rate.

(c) Qualified payment elections—(1)
Election to treat a qualified payment right
as other than a qualified payment right.
Any transferor holding a qualified pay-
ment right may elect to treat all rights
held by the transferor of the same class
as rights that are not qualified pay-
ment rights. An election may be a par-
tial election, in which case the election
must be exercised with respect to a
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consistent portion of each payment
right in the class as to which the elec-
tion has been made.

(2) Election to treat other distribution
rights as qualified payment rights. Any
individual may elect to treat a dis-
tribution right held by that individual
in a controlled entity as a qualified
payment right. An election may be a
partial election, in which case the elec-
tion must be exercised with respect to
a consistent portion of each payment
right in the class as to which the elec-
tion has been made. An election under
this paragraph (c)(2) will not cause the
value of the applicable retained inter-
est conferring the distribution right to
exceed the fair market value of the ap-
plicable retained interest (determined
without regard to section 2701). The
election is effective only to the ex-
tent—

(i) Specified in the election, and

(ii) That the payments elected are
permissible under the legal instrument
giving rise to the right and are con-
sistent with the legal right of the enti-
ty to make the payment.

(3) Elections irrevocable. Any election
under paragraph (c)(1) or (c)(2) of this
section is revocable only with the con-
sent of the Commissioner.

(4) Treatment of certain payments to
applicable family members. Any payment
right described in paragraph (b)(6) of
this section held by an applicable fam-
ily member is treated as a payment
right that is not a qualified payment
right unless the applicable family
member elects (pursuant to paragraph
(c)(2) of this section) to treat the pay-
ment right as a qualified payment
right. An election may be a partial
election, in which case the election
must be exercised with respect to a
consistent portion of each payment
right in the class as to which the elec-
tion has been made.

(5) Time and manner of elections. Any
election under paragraph (c)(1) or (c)(2)
of this section is made by attaching a
statement to the Form 709, Federal
Gift Tax Return, filed by the transferor
on which the transfer is reported. An
election filed after the time of the fil-
ing of the Form 709 reporting the
transfer is not a valid election. An
election filed as of April 6, 1992, for
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transfers made prior to its publication
is effective. The statement must—

(i) Set forth the name, address, and
taxpayer identification number of the
electing individual and of the trans-
feror, if different;

(i) If the electing individual is not
the transferor filing the return, state
the relationship between the individual
and the transferor;

(iii) Specifically identify the transfer
disclosed on the return to which the
election applies;

(iv) Describe in detail the distribu-
tion right to which the election ap-
plies;

(v) State the provision of the regula-
tion under which the election is being
made; and

(vi) If the election is being made
under paragraph (c)(2) of this section—

(A) State the amounts that the elec-
tion assumes will be paid, and the
times that the election assumes the
payments will be made;

(B) Contain a statement, signed by
the electing individual, in which the
electing individual agrees that—

(1) If payments are not made as pro-
vided in the election, the individual’s
subsequent taxable gifts or taxable es-
tate will, upon the occurrence of a tax-
able event (as defined in §25.2701-4(b)),
be increased by an amount determined
under §25.2701-4(c), and

(2) The individual will be personally
liable for any increase in tax attrib-
utable thereto.

(d) Examples. The following examples
illustrate provisions of this section:

Example 1. On March 30, 1991, P transfers
non-voting common stock of X Corporation
to P’s child, while retaining $100 par value
voting preferred stock bearing a cumulative
annual dividend of $10. Immediately before
the transfer, P held 100 percent of the stock.
Because X is a controlled entity (within the
meaning of paragraph (b)(5) of this section),
P’s dividend right is a distribution right that
is subject to section 2701. See §25.2701-2(b)(3).
Because the distribution right is an annual
cumulative dividend, it is a qualified pay-
ment right. See §25.2701-2(b)(6).

Example 2. The facts are the same as in Ex-
ample 1, except that the dividend right is
non-cumulative. P’s dividend right is a dis-
tribution right in a controlled entity, but is
not a qualified payment right because the
dividend is non-cumulative. Therefore, the
non-cumulative dividend right is valued at
zero under §25.2701-2(a)(2). If the corporation
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were not a controlled entity, P’s dividend
right would be valued without regard to sec-
tion 2701.

Example 3. The facts are the same as in Ex-
ample 1. Because P holds sufficient voting
power to compel liquidation of X, P’s right
to participate in liguidation is an extraor-
dinary payment right under paragraph (b)(2)
of this section. Because P holds an extraor-
dinary payment right in conjunction with a
qualified payment right (the right to receive
cumulative dividends), the lower of rule ap-
plies.

Example 4. The facts are the same as in Ex-
ample 1, except that immediately before the
transfer, P, applicable family members of P,
and members of P’s family, hold 60 percent of
the voting rights in X. Assume that 80 per-
cent of the vote is required to compel lig-
uidation of any interest in X. P’s right to
participate in liquidation is not an extraor-
dinary payment right under paragraph (b)(2)
of this section, because P and P’s family can-
not compel liquidation of X. P’s preferred
stock is an applicable retained interest that
carries no rights that are valued under the
special valuation rules of section 2701. Thus,
in applying the valuation method of §25.2701-
3, the value of P’s preferred stock is its fair
market value determined without regard to
section 2701.

Example 5. L holds 10-percent non-cumu-
lative preferred stock and common stock in
a corporation that is a controlled entity. L
transfers the common stock to L’s child. L
holds no extraordinary payment rights with
respect to the preferred stock. L elects under
paragraph (c)(2) of this section to treat the
noncumulative dividend right as a qualified
payment right consisting of the right to re-
ceive a cumulative annual dividend of 5 per-
cent. Under §25.2701-2(c)(2), the value of the
distribution right pursuant to the election is
the lesser of—

(A) The fair market value of the right to
receive a cumulative 5-percent dividend from
the corporation, giving due regard to the
corporation’s net worth, prospective earning
power, and dividend-paying capacity; or

(B) The value of the distribution right de-
termined without regard to section 2701 and
without regard to the terms of the qualified
payment election.

[T.D. 8395, 57 FR 4257, Feb. 4, 1992]

§25.2701-3 Determination of amount
of gift.

(a) Overview—(1) In general. The
amount of the gift resulting from any
transfer to which section 2701 applies is
determined by a subtraction method of
valuation. Under this method, the
amount of the transfer is determined
by subtracting the values of all family-
held senior equity interests from the
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fair market value of all family-held in-
terests in the entity determined imme-
diately before the transfer. The values
of the senior equity interests held by
the transferor and applicable family
members generally are determined
under section 2701. Other family-held
senior equity interests are valued at
their fair market value. The balance is
then appropriately allocated among
the transferred interests and other
family-held subordinate equity inter-
ests. Finally, certain discounts and
other appropriate reductions are pro-
vided, but only to the extent permitted
by this section.

(2) Definitions. The following defini-
tions apply for purposes of this section.

(i) Family-held. Family-held means
held (directly or indirectly) by an indi-
vidual described in §25.2701-2(b)(5)(i).

(if) Senior equity interest. Senior eq-
uity interest means an equity interest
in the entity that carries a right to dis-
tributions of income or capital that is
preferred as to the rights of the trans-
ferred interest.

(iii) Subordinate equity interest. Subor-
dinate equity interest means an equity
interest in the entity as to which an
applicable retained interest is a senior
equity interest.

(b) Valuation methodology. The fol-
lowing methodology is used to deter-
mine the amount of the gift when sec-
tion 2701 applies.

(1) Step 1—Valuation of family-held in-
terest—(i) In general. Except as provided
in paragraph (b)(1)(ii) of this section
determine the fair market value of all
family-held equity interests in the en-
tity immediately after the transfer.
The fair market value is determined by
assuming that the interests are held by
one individual, using a consistent set
of assumptions.

(ii) Special rule for contributions to
capital. In the case of a contribution to
capital, determine the fair market
value of the contribution.

(2) Step 2—Subtract the value of senior
equity interests—(i) In general. If the
amount determined in Step 1 of para-
graph (b)(1) of this section is not deter-
mined under the special rule for con-
tributions to capital, from that value
subtract the following amounts:

(A) An amount equal to the sum of
the fair market value of all family-held
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senior equity interests, (other than ap-
plicable retained interests held by the
transferor or applicable family mem-
bers) and the fair market value of any
family-held equity interests of the
same class or a subordinate class to the
transferred interests held by persons
other than the transferor, members of
the transferor’s family, and applicable
family members of the transferor. The
fair market value of an interest is its
pro rata share of the fair market value
of all family-held senior equity inter-
ests of the same class (determined, im-
mediately after the transfer, as is all
family-held senior equity interests
were held by one individual); and

(B) The value of all applicable re-
tained interests held by the transferor
or applicable family members (other
than an interest received as consider-
ation for the transfer) determined
under §25.2701-2, taking into account
the adjustment described in paragraph
(b)(5) of this section.

(ii) Special rule for contributions to
capital. If the value determined in Step
1 of paragraph (b)(1) of this section is
determined under the special rule for
contributions to capital, subtract the
value of any applicable retained inter-
est received in exchange for the con-
tribution to capital determined under
§25.2701-2.

(2) Step 2—Subtract the value of senior
equity interests. From the value deter-
mined in Step 1, subtract the following
amounts:

(i) An amount equal to the fair mar-
ket value of all family-held senior eg-
uity interests, other than applicable
retained interests held by the trans-
feror or applicable family members.
The fair market value of an interest is
its pro rata share of the fair market
value of all family-held senior equity
interests of the same class (determined
as if all family-held senior equity in-
terests were held by one individual);
and

(ii) The value of all applicable re-
tained interests held by the transferor
or applicable family members deter-
mined under §25.2701-2, taking into ac-
count the adjustment described in
paragraph (b)(5) of this section.

(3) Step 3—Allocate the remaining value
among the transferred interests and other
family-held subordinate equity interests.

26 CFR Ch. | (4-1-04 Edition)

The value remaining after Step 2 is al-
located among the transferred inter-
ests and other subordinate equity in-
terests held by the transferor, applica-
ble family members, and members of
the transferor’s family. If more than
one class of family-held subordinate
equity interest exists, the value re-
maining after Step 2 is allocated, be-
ginning with the most senior class of
subordinate equity interest, in the
manner that would most fairly approx-
imate their value if all rights valued
under section 2701 at zero did not exist
(or would be exercised in a manner con-
sistent with the assumptions of the
rule of §25.2702-2(a)(4), if applicable). If
there is no clearly appropriate method
of allocating the remaining value pur-
suant to the preceding sentence, the re-
maining value (or the portion remain-
ing after any partial allocation pursu-
ant to the preceding sentence) is allo-
cated to the interests in proportion to
their fair market values determined
without regard to section 2701.

(4) Step 4—Determine the amount of the
gift—(i) In general. The amount allo-
cated to the transferred interests in
Step 3 is reduced by the amounts deter-
mined under this paragraph (b)(4).

(if) Reduction for minority or similar
discounts. Except as provided in
§25.2701-3(c), if the value of the trans-
ferred interest (determined without re-
gard to section 2701) would be deter-
mined after application of a minority
or similar discount with respect to the
transferred interest, the amount of the
gift determined under section 2701 is
reduced by the excess, if any, of—

(A) A pro rata portion of the fair
market value of the family-held inter-
ests of the same class (determined as if
all voting rights conferred by family-
held equity interests were held by one
person who had no interest in the enti-
ty other than the family-held interests
of the same class, but otherwise with-
out regard to section 2701), over

(B) The value of the transferred in-
terest (without regard to section 2701).

(iii) Adjustment for transfers with a re-
tained interest. If the value of the trans-
feror’s gift (determined without regard
to section 2701) would be reduced under
section 2702 to reflect the value of a re-
tained interest, the value determined
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under section 2701 is reduced by the
same amount.

(iv) Reduction for consideration. The
amount of the transfer (determined
under section 2701) is reduced by the
amount of consideration in money or
money’s worth received by the trans-
feror, but not in excess of the amount
of the gift (determined without regard
to section 2701). The value of consider-
ation received by the transferor in the
form of an applicable retained interest
in the entity is determined under sec-
tion 2701 except that, in the case of a
contribution to capital, the Step 4
value of such an interest is zero.

(5) Adjustment in Step 2—(i) In general.
For purposes of paragraph (b)(2) of this
section, if the percentage of any class
of applicable retained interest held by
the transferor and by applicable family
members (including any interest re-
ceived as consideration for the trans-
fer) exceeds the family interest per-
centage, the excess is treated as a fam-
ily-held interest that is not held by the
transferor or an applicable family
member.

(ii) Family interest percentage. The
family interest percentage is the high-
est ownership percentage (determined
on the basis of relative fair market val-
ues) of family-held interests in—

(A) Any class of subordinate equity
interest; or

(B) All subordinate equity interests,
valued in the aggregate.

(¢) Minimum value rule—(1) In general.
If section 2701 applies to the transfer of
an interest in an entity, the value of a
junior equity interest is not less than
its pro-rata portion of 10 percent of the
sum of—

(i) The total value of all equity inter-
ests in the entity, and

(ii) The total amount of any indebt-
edness of the entity owed to the trans-
feror and applicable family members.

(2) Junior equity interest. For purposes
of paragraph (c)(1) of this section, jun-
ior equity interest means common
stock or, in the case of a partnership,
any partnership interest under which
the rights to income and capital are
junior to the rights of all other classes
of partnership interests. Common
stock means the class or classes of
stock that, under the facts and cir-
cumstances, are entitled to share in
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the reasonably anticipated residual
growth in the entity.

(3) Indebtedness—(i) In general. For

purposes of paragraph (c)(1) of this sec-
tion, indebtedness owed to the trans-
feror (or an applicable family member)
does not include—

(A) Short-term indebtedness incurred
with respect to the current conduct of
the entity’s trade or business (such as
amounts payable for current services);

(B) Indebtedness owed to a third
party solely because it is guaranteed
by the transferor or an applicable fam-
ily member; or

(C) Amounts permanently set aside
in a qualified deferred compensation
arrangement, to the extent the
amounts are unavailable for use by the
entity.

(ii) Leases. A lease of property is not
indebtedness, without regard to the
length of the lease term, if the lease
payments represent full and adequate
consideration for use of the property.
Lease payments are considered full and
adequate consideration if a good faith
effort is made to determine the fair
rental value under the lease and the
terms of the lease conform to the value
so determined. Arrearages with respect
to a lease are indebtedness.

(d) Examples. The application of the
subtraction method described in this
section is illustrated by the following
Examples:

Example 1. Corporation X has outstanding
1,000 shares of $1,000 par value voting pre-
ferred stock, each share of which carries a
cumulative annual dividend of 8 percent and
a right to put the stock to X for its par value
at any time. In addition, there are out-
standing 1,000 shares of non-voting common
stock. A holds 600 shares of the preferred
stock and 750 shares of the common stock.
The balance of the preferred and common
stock is held by B, a person unrelated to A.
Because the preferred stock confers both a
qualified payment right and an extraor-
dinary payment right, A’s rights are valued
under the ““lower of”’ rule of §25.2701-2(a)(3).
Assume that A’s rights in the preferred
stock are valued at $800 per share under the
“lower of”’ rule (taking account of A’s voting
rights). A transfers all of A’s common stock
to A’s child. The method for determining the
amount of A’s gift is as follows—

Step I: Assume the fair market value of all
the family-held interests in X, taking ac-
count of A’s control of the corporation, is de-
termined to be $1 million.
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Step 2: From the amount determined under
Step |, subtract $480,000 (600 shares x $800 (the
section 2701 value of A’s preferred stock,
computed under the ‘“lower of” rule of
§25.2701-2(a)(3)))-

Step 3: The result of Step 2 is a balance of
$520,000. This amount is fully allocated to
the 750 shares of family-held common stock.

3Step 4: Because no consideration was fur-
nished for the transfer, the adjustment under
Step 4 is limited to the amount of any appro-
priate minority or similar discount. Before
the application of Step 4 the amount of A’s
gift is $520,000.

Example 2. The facts are the same as in Ex-
ample 1, except that prior to the transfer A
holds only 50 percent of the common stock
and B holds the remaining 50 percent. As-
sume that the fair market value of A’s 600
shares of preferred stock is $600,000.

Step 1: Assume that the result of this step
(determining the value of the family-held in-
terest) is $980,000.

Step 2: From the amount determined under
Step 1, subtract $500,000 ($400,000, the value of
500 shares of A’s preferred stock determined
without regard to section 2701 pursuant to
the valuation adjustment determined under
paragraph (b)(5) of this section). The adjust-
ment in step 2 applies in this example be-
cause A’s percentage ownership of the pre-
ferred stock (60 percent) exceeds the family
interest percentage of the common stock (50
percent). Therefore, 100 shares of A’s pre-
ferred stock are valued at fair market value,
or $100,000 (100 x $1,000). The balance of A’s
preferred stock is valued under section 2701
at $400,000 (500 shares x $800). The value of A’s
preferred stock for purposes of section 2701
equals $500,000 ($100,000 plus $400,000).

Step 3: The result of Step 2 is $480,000
($980,000 minus $500,000) which is allocated to
the family-held common stock. Because A
transferred all of the family-held subordi-
nate equity interests, all of the value deter-
mined under Step 2 is allocated to the trans-
ferred shares. Step 4: The adjustment under
Step 4 is the same as in Example 1.Thus, the
amount of the gift is $480,000.

Example 3. Corporation X has outstanding
1,000 shares of $1,000 par value non-voting
preferred stock, each share of which carries
a cumulative annual dividend of 8 percent
and a right to put the stock to X for its par
value at any time. In addition, there are out-
standing 1,000 shares of voting common
stock. A holds 600 shares of the preferred
stock and 750 shares of the common stock.
The balance of the preferred and common
stock is held by B, a person unrelated to A.
Assume further that steps one through three,
as in Example 1, result in $520,000 being allo-
cated to the family-held common stock and
that A transfers only 75 shares of A’s com-
mon stock. The transfer fragments A’s vot-
ing interest. Under Step 4, an adjustment is
appropriate to reflect the fragmentation of
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A’s voting rights. The amount of the adjust-
ment is the difference between 10 percent (75/
750) of the fair market value of A’s common
shares and the fair market value of the
transferred shares, each determined as if the
holder thereof had no other interest in the
corporation.

Example 4. On December 31, 1990, the cap-
ital structure of Y corporation consists of
1,000 shares of voting common stock held
three-fourths by A and one-fourth by A’s
child, B. On January 15, 1991, A transfers 250
shares of common stock to Y in exchange for
300 shares of nonvoting, noncumulative 8%
preferred stock with a section 2701 value of
zero. Assume that the fair market value of Y
is $1,000,000 at the time of the exchange and
that the exchange by A is for full and ade-
quate consideration in moneys’ worth. How-
ever, for purposes of section 2701, if a subor-
dinate equity interest is transferred in ex-
change for an applicable retained interest,
consideration in the exchange is determined
with reference to the section 2701 value of
the senior interest. Thus, A is treated as
transferring the common stock to the cor-
poration for no consideration. Immediately
after the transfer, B is treated as holding
one-third (250/750) of the common stock and
A is treated as holding two-thirds (500/750).
The amount of the gift is determined as fol-
lows:

Step 1. Because Y is held exclusively by A
and B, the Step 1 value is $1,000,000.

Step 2. The result of Step 2 is $1,000,000
($1,000,000 — 0).

Step 3. The amount allocated to the trans-
ferred common stock is $250,000 (250/1,000 x
$1,000,000). That amount is further allocated
in proportion to the respective holdings of A
and B in the common stock ($166,667 and
$83,333, respectively).

Step 4. There is no Step 4 adjustment be-
cause the section 2701 value of the consider-
ation received by A was zero and no minority
discount would have been involved in the ex-
change. Thus, the amount of the gift is
$83,333. If the section 2701 value of the appli-
cable retained interested were $100,000, the
Step 4 adjustment would have been a $33,333
reduction for consideration received ((250/
750)x$100,000).

Example 5. The facts are the same as in Ex-
ample 4, except that on January 6, 1992, when
the fair market value of Y is still $1,000,000,
A transfers A’s remaining 500 shares of com-
mon stock to Y in exchange for 2500 shares of
preferred stock. The second transfer is also
for full and adequate consideration in money
or money’s worth. The result of Step 2 is the
same—3$1,000,000.

Step 3. The amount allocated to the trans-
ferred common stock is $666,667 (500/750 x
$1,000,000). Since A holds no common stock
immediately after the transfer, A is treated
as transferring the entire interest to the
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other shareholder (B). Thus, $666,667 is fully
allocated to the shares held by B.

Step 4. There is no Step 4 adjustment be-
cause the section 2701 value of the consider-
ation received by A was zero and no minority
discount would have been involved in the ex-
change. Thus, the amount of the gift is
$666,667.

[T.D. 8395, 57 FR 4259, Feb. 4, 1992; T.D. 8395,
57 FR 11264, Apr. 2, 1992]

§25.2701-4 Accumulated qualified pay-
ments.

(@) In general. If a taxable event oc-
curs with respect to any applicable re-
tained interest conferring a distribu-
tion right that was previously valued
as a qualified payment right (a ‘‘quali-
fied payment interest’’), the taxable es-
tate or taxable gifts of the individual
holding the interest are increased by
the amount determined under para-
graph (c) of this section.

(b) Taxable event—(1) In general. Ex-
cept as otherwise provided in this sec-
tion, taxable event means the transfer
of a qualified payment interest, either
during life or at death, by the indi-
vidual in whose hands the interest was
originally valued under section 2701
(the ““interest holder’’) or by any indi-
vidual treated pursuant to paragraph
(b)(3) of this section in the same man-
ner as the interest holder. Except as
provided in paragraph (a)(2) of this sec-
tion, any termination of an individ-
ual’s rights with respect to a qualified
payment interest is a taxable event.
Thus, for example, if an individual is
treated as indirectly holding a quali-
fied payment interest held by a trust, a
taxable event occurs on the earlier of—

(i) The termination of the individ-
ual’s interest in the trust (whether by
death or otherwise), or

(ii) The termination of the trust’s in-
terest in the qualified payment inter-
est (whether by disposition or other-
wise).

(2) Exception. If, at the time of a ter-
mination of an individual’s rights with
respect to a qualified payment interest,
the value of the property would be in-
cludible in the individual’s gross estate
for Federal estate tax purposes if the
individual died immediately after the
termination, a taxable transfer does
not occur until the earlier of—

(i) The time the property would no
longer be includible in the individual’s
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gross estate (other than by reason of
section 2035), or

(ii) The death of the individual.

(3) Individual treated as interest hold-
er—(i) In general. If a taxable event in-
volves the transfer of a qualified pay-
ment interest by the interest holder (or
an individual treated as the interest
holder) to an applicable family member
of the individual who made the transfer
to which section 2701 applied (other
than the spouse of the individual trans-
ferring the qualified payment interest),
the transferee applicable family mem-
ber is treated in the same manner as
the interest holder with respect to late
or unpaid qualified payments first due
after the taxable event. Thus, for ex-
ample, if an interest holder transfers
during life a qualified payment interest
to an applicable family member, that
transfer is a taxable event with respect
to the interest holder whose taxable
gifts are increased for the year of the
transfer as provided in paragraph (c) of
this section. The transferee is treated
thereafter in the same manner as the
interest holder with respect to late or
unpaid qualified payments first due
after the taxable event.

(ii) Transfers to spouse—(A) In general.
If an interest holder (or an individual
treated as the interest holder) trans-
fers a qualified payment interest, the
transfer is not a taxable event to the
extent a marital deduction is allowed
with respect to the transfer under sec-
tions 2056, 2106(a)(3), or 2523 or, in the
case of a transfer during the individ-
ual’s lifetime, to the extent the spouse
furnishes consideration for the trans-
fer. If this exception applies, the trans-
feree spouse is treated as if he or she
were the holder of the interest from
the date the transferor spouse acquired
the interest. If the deduction for a
transfer to a spouse is allowable under
section 2056(b)(8) or 2523(g) (relating to
charitable remainder trusts), the trans-
feree spouse is treated as the holder of
the entire interest passing to the trust.

(B) Marital bequests. If the selection
of property with which a marital be-
quest is funded is discretionary, a
transfer of a qualified payment interest
will not be considered a transfer to the
surviving spouse unless—
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(1) The marital bequest is funded
with the qualified payment interest be-
fore the due date for filing the dece-
dent’s Federal estate tax return (in-
cluding extensions actually granted)
(the ‘‘due date’), or

(2) The executor—

(i) Files a statement with the return
indicating the extent to which the
marital bequest will be funded with the
qualified payment interest, and

(ii) Before the date that is one year
prior to the expiration of the period of
limitations on assessment of the Fed-
eral estate tax, notifies the District Di-
rector having jurisdiction over the re-
turn of the extent to which the bequest
was funded with the qualified payment
interest (or the extent to which the
qualified payment interest has been
permanently set aside for that pur-
pose).

(C) Purchase by the surviving spouse.
For purposes of this section, the pur-
chase (before the date prescribed for
filing the decedent’s estate tax return,
including extensions actually granted)
by the surviving spouse (or a trust de-
scribed in section 2056(b)(7)) of a quali-
fied payment interest held (directly or
indirectly) by the decedent imme-
diately before death is considered a
transfer with respect to which a deduc-
tion is allowable under section 2056 or
section 2106(a)(3), but only to the ex-
tent that the deduction is allowed to
the estate. For example, assume that A
bequeaths $50,000 to A’s surviving
spouse, B, in a manner that qualifies
for deduction under section 2056, and
that subsequent to A’s death B pur-
chases a qualified payment interest
from A’s estate for $200,000, its fair
market value. The economic effect of
the transaction is the equivalent of a
bequest by A to B of the qualified pay-
ment interest, one-fourth of which
qualifies for the marital deduction.
Therefore, for purposes of this section,
one-fourth of the qualified payment in-
terest purchased by B ($50,000 + $200,000)
is considered a transfer of an interest
with respect to which a deduction is al-
lowed under 2056. If the purchase by the
surviving spouse is not made before the
due date of the decedent’s return, the
purchase of the qualified payment in-
terest will not be considered a bequest
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for which a marital deduction is al-
lowed unless the executor—

(1) Files a statement with the return
indicating the qualified payment inter-
ests to be purchased by the surviving
spouse (or a trust described in section
2056(b)(7)), and

(2) Before the date that is one year
prior to the expiration of the period of
limitations on assessment of the Fed-
eral estate tax, notifies the District Di-
rector having jurisdiction over the re-
turn that the purchase of the qualified
payment interest has been made (or
that the funds necessary to purchase
the qualified payment interest have
been permanently set aside for that
purpose).

(c) Amount of increase—(1) In general.
Except as limited by paragraph (c)(6) of
this section, the amount of the in-
crease to an individual’s taxable estate
or taxable gifts is the excess, if any,
of—

(i) The sum of—

(A) The amount of qualified pay-
ments payable during the period begin-
ning on the date of the transfer to
which section 2701 applied (or, in the
case of an individual treated as the in-
terest holder, on the date the interest
of the prior interest holder terminated)
and ending on the date of the taxable
event; and

(B) The earnings on those payments,
determined hypothetically as if each
payment were paid on its due date and
reinvested as of that date at a yield
equal to the appropriate discount rate
(as defined below); over

(if) The sum of—

(A) The amount of the qualified pay-
ments actually paid during the same
period;

(B) The earnings on those payments,
determined hypothetically as if each
payment were reinvested as of the date
actually paid at a yield equal to the ap-
propriate discount rate; and

(C) To the extent required to prevent
double inclusion, by an amount equal
to the sum of—

(1) The portion of the fair market
value of the qualified payment interest
solely attributable to any right to re-
ceive unpaid qualified payments deter-
mined as of the date of the taxable
event;
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(2) The fair market value of any eg-
uity interest in the entity received by
the individual in lieu of qualified pay-
ments and held by the individual at the
taxable event, and

(3) The amount by which the individ-
ual’s aggregate taxable gifts were in-
creased by reason of the failure of the
individual to enforce the right to re-
ceive qualified payments.

(2) Due date of qualified payments.
With respect to any qualified payment,
the ‘““due date” is that date specified in
the governing instrument as the date
on which payment is to be made. If no
date is specified in the governing in-
strument, the due date is the last day
of each calendar year.

(3) Appropriate discount rate. The ap-
propriate discount rate is the discount
rate that was applied in determining
the value of the qualified payment
right at the time of the transfer to
which section 2701 applied.

(4) Application of payments. For pur-
poses of this section, any payment of
an unpaid qualified payment is applied
in satisfaction of unpaid qualified pay-
ments beginning with the earliest un-
paid qualified payment. Any payment
in excess of the total of all unpaid
qualified payments is treated as a pre-
payment of future qualified payments.

(5) Payment. For purposes of this
paragraph (c), the transfer of a debt ob-
ligation bearing compound interest
from the due date of the payment at a
rate not less than the appropriate dis-
count rate is a qualified payment if the
term of the obligation (including ex-
tensions) does not exceed four years
from the date issued. A payment in the
form of an equity interest in the entity
is not a qualified payment. Any pay-
ment of a qualified payment made (or
treated as made) either before or dur-
ing the four-year period beginning on
the due date of the payment but before
the date of the taxable event is treated
as having been made on the due date.

(6) Limitation—(i) In general. The
amount of the increase to an individ-
ual’s taxable estate or taxable gifts is
limited to the applicable percentage of
the excess, if any, of—

(A) The sum of—

(1) The fair market value of all out-
standing equity interests in the entity
that are subordinate to the applicable
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retained interest, determined as of the
date of the taxable event without re-
gard to any accrued liability attrib-
utable to unpaid qualified payments;
and

(2) Any amounts expended by the en-
tity to redeem or otherwise acquire
any such subordinate interest during
the period beginning on the date of the
transfer to which section 2701 applied
(or, in the case of an individual treated
as an interest holder, on the date the
interest of the prior interest holder
terminated) and ending on the date of
the taxable event (reduced by any
amounts received on the resale or
issuance of any such subordinate inter-
est during the same period); over

(B) The fair market value of all out-
standing equity interests in the entity
that are subordinate to the applicable
retained interest, determined as of the
date of the transfer to which section
2701 applied (or, in the case of an indi-
vidual treated as an interest holder, on
the date the interest of the prior inter-
est holder terminated).

(ii) Computation of limitation. For pur-
poses of computing the limitation ap-
plicable under this paragraph (c)(6), the
aggregate fair market value of the sub-
ordinate interests in the entity are de-
termined without regard to §25.2701-
3(c).

(iii) Applicable percentage. The appli-
cable percentage is determined by di-
viding the number of shares or units of
the applicable retained interest held by
the interest holder (or an individual
treated as the interest holder) on the
date of the taxable event by the total
number of such shares or units out-
standing on the same date. If an indi-
vidual holds applicable retained inter-
ests in two or more classes of interests,
the applicable percentage is equal to
the largest applicable percentage de-
termined with respect to any class. For
example, if T retains 40 percent of the
class A preferred and 60 percent of the
class B preferred in a corporation, the
applicable percentage with respect to
T’s holdings is 60 percent.

(d) Taxpayer election—(1) In general.
An interest holder (or individual treat-
ed as an interest holder) may elect to
treat as a taxable event the payment of
an unpaid qualified payment occurring
more than four years after its due date.
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Under this election, the increase under
paragraph (c) of this section is deter-
mined only with respect to that pay-
ment and all previous payments for
which an election was available but not
made. Payments for which an election
applies are treated as having been paid
on their due dates for purposes of sub-
sequent taxable events. The election is
revocable only with the consent of the
Commissioner.

(2) Limitation not applicable. If a tax-
able event occurs by reason of an elec-
tion described in paragraph (d)(1) of
this section, the limitation described
in paragraph (c)(6) of this section does
not apply.

(3) Time and manner of election—(i)
Timely-filed returns. The election may
be made by attaching a statement to a
Form 709, Federal Gift Tax Return,
filed by the recipient of the qualified
payment on a timely basis for the year
in which the qualified payment is re-
ceived. In that case, the taxable event
is deemed to occur on the date the
qualified payment is received.

(i) Election on late returns. The elec-
tion may be made by attaching a state-
ment to a Form 709, Federal Gift Tax
Return, filed by the recipient of the
qualified payment other than on a
timely basis for the year in which the
qualified payment is received. In that
case, the taxable event is deemed to
occur on the first day of the month im-
mediately preceding the month in
which the return is filed. If an election,
other than an election on a timely re-
turn, is made after the death of the in-
terest holder, the taxable event with
respect to the decedent is deemed to
occur on the later of—

(A) The date of the recipient’s death,
or

(B) The first day of the month imme-
diately preceding the month in which
the return is filed.

(iii) Requirements of statement. The
statement must—

(A) Provide the name, address, and
taxpayer identification number of the
electing individual and the interest
holder, if different;

(B) Indicate that a taxable event
election is being made under paragraph
(d) of this section;

(C) Disclose the nature of the quali-
fied payment right to which the elec-
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tion applies, including the due dates of
the payments, the dates the payments
were made, and the amounts of the
payments;

(D) State the name of the transferor,
the date of the transfer to which sec-
tion 2701 applied, and the discount rate
used in valuing the qualified payment
right; and

(E) State the resulting amount of in-
crease in taxable gifts.

(4) Example. The following example il-
lustrates the rules of this paragraph

(d).

Example. A holds cumulative preferred
stock that A retained in a transfer to which
section 2701 applied. No dividends were paid
in years 1 through 5 following the transfer.
In year 6, A received a qualified payment
that, pursuant to paragraph (c)(3) of this sec-
tion, is considered to be in satisfaction of the
unpaid qualified payment for year 1. No elec-
tion was made to treat that payment as a
taxable event. In year 7, A receives a quali-
fied payment that, pursuant to paragraph
(c)(4) of this section, is considered to be in
satisfaction of the unpaid qualified payment
for year 2. A elects to treat the payment in
year 7 as a taxable event. The election in-
creases A’s taxable gifts in year 7 by the
amount computed under paragraph (c) of this
section with respect to the payments due in
both year | and year 2. For purposes of any
future taxable events, the payments with re-
spect to years 1 and 2 are treated as having
been made on their due dates.

[T.D. 8395, 57 FR 4261, Feb. 4, 1992]

§25.2701-5 Adjustments to
double taxation.

mitigate

(a) Reduction of transfer tax base—(1)
In general. This section provides rules
under which an individual (the initial
transferor) making a transfer subject
to section 2701 (the initial transfer) is
entitled to reduce his or her taxable
gifts or adjusted taxable gifts (the re-
duction). The amount of the reduction
is determined under paragraph (b) of
this section. See paragraph (e) of this
section if section 2513 (split gifts) ap-
plied to the initial transfer.

(2) Federal gift tax modification. If,
during the lifetime of the initial trans-
feror, the holder of a section 2701 inter-
est (as defined in paragraph (a)(4) of
this section) transfers the interest to
or for the benefit of an individual other
than the initial transferor or an appli-
cable family member of the initial
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transferor in a transfer subject to Fed-
eral estate or gift tax, the initial trans-
feror may reduce the amount on which
the initial transferor’s tentative tax is
computed under section 2502(a). The re-
duction is first applied on any gift tax
return required to be filed for the cal-
endar year in which the section 2701 in-
terest is transferred; any excess reduc-
tion is carried forward and applied in
each succeeding calendar year until the
reduction is exhausted. The amount of
the reduction that is used in a calendar
year is the amount of the initial trans-
feror’s taxable gifts for that year. Any
excess reduction remaining at the
death of the initial transferor may be
applied by the executor of the initial
transferor’s estate as provided under
paragraph (a)(3) of this section. See
paragraph (a)(4) of this section for the
definition of a section 2701 interest. See
§25.2701-6 for rules relating to indirect
ownership of equity interests trans-
ferred to trusts and other entities.

(3) Federal estate tax modification. Ex-
cept as otherwise provided in this para-
graph (a)(3), in determining the Fed-
eral estate tax with respect to an ini-
tial transferor, the executor of the ini-
tial transferor’s estate may reduce the
amount on which the decedent’s ten-
tative tax is computed under section
2001(b) (or section 2101(b)) by the
amount of the reduction (including any
excess reduction carried forward under
paragraph (a)(2) of this section). The
amount of the reduction under this
paragraph (a)(3) is limited to the
amount that results in zero Federal es-
tate tax with respect to the estate of
the initial transferor.

(4) Section 2701 interest. A section 2701
interest is an applicable retained inter-
est that was valued using the special
valuation rules of section 2701 at the
time of the initial transfer. However,
an interest is a section 2701 interest
only to the extent the transfer of that
interest effectively reduces the aggre-
gate ownership of such class of interest
by the initial transferor and applicable
family members of the initial trans-
feror below that held by such persons
at the time of the initial transfer (or
the remaining portion thereof).

(b) Amount of reduction. Except as
otherwise provided in paragraphs
(©)(3)(iv) (pertaining to transfers of
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partial interests) and (e) (pertaining to
initial split gifts) of this section, the
amount of the reduction is the lesser
of—

(1) The amount by which the initial
transferor’s taxable gifts were in-
creased as a result of the application of
section 2701 to the initial transfer; or

(2) The amount (determined under
paragraph (c) of this section) dupli-
cated in the transfer tax base at the
time of the transfer of the section 2701
interest (the duplicated amount).

(c) Duplicated amount—(1) In general.
The duplicated amount is the amount
by which the transfer tax value of the
section 2701 interest at the time of the
subsequent transfer exceeds the value
of that interest determined under sec-
tion 2701 at the time of the initial
transfer. If, at the time of the initial
transfer, the amount allocated to the
transferred interest under §25.2701-
3(b)(3) (Step 3 of the valuation method-
ology) is less than the entire amount
available for allocation at that time,
the duplicated amount is a fraction of
the amount described in the preceding
sentence. The numerator of the frac-
tion is the amount allocated to the
transferred interest at the time of the
initial transfer (pursuant to §25.2701-
3(b)(3)) and the denominator of the
fraction is the amount available for al-
location at the time of the initial
transfer (determined after application
of §25.2701-3(b)(2)).

(2) Transfer tax value—in general. Ex-
cept as provided in paragraph (c)(3) of
this section, for purposes of paragraph
(c)(1) of this section the transfer tax
value of a section 2701 interest is the
value of that interest as finally deter-
mined for Federal transfer tax purposes
under chapter 11 or chapter 12, as the
case may be (including the right to re-
ceive any distributions thereon (other
than qualified payments)), reduced by
the amount of any deduction allowed
with respect to the section 2701 inter-
est to the extent that the deduction
would not have been allowed if the sec-
tion 2701 interest were not included in
the transferor’s total amount of gifts
for the calendar year or the trans-
feror’s gross estate, as the case may be.
Rules similar to the rules of section
691(c)(2)(C) are applicable to determine
the extent that a deduction would not
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be allowed if the section 2701 interest
were not so included.

(3) Special transfer tax value rules—(i)
Transfers for consideration. Except as
provided in paragraph (c)(3)(iii) of this
section, if, during the life of the initial
transferor, a section 2701 interest is
transferred to or for the benefit of an
individual other than the initial trans-
feror or an applicable family member
of the initial transferor for consider-
ation in money or money’s worth, or in
a transfer that is treated as a transfer
for consideration in money or money’s
worth, the transfer of the section 2701
interest is deemed to occur at the
death of the initial transferor. In this
case, the estate of the initial transferor
is entitled to a reduction in the same
manner as if the initial transferor’s
gross estate included a section 2701 in-
terest having a chapter 11 value equal
to the amount of consideration in
money or money’s worth received in
the exchange (determined as of the
time of the exchange).

(ii) Interests held by applicable family
members at date of initial transferor’s
death. If a section 2701 interest in exist-
ence on the date of the initial trans-
feror’s death is held by an applicable
family member and, therefore, is not
included in the gross estate of the ini-
tial transferor, the section 2701 interest
is deemed to be transferred at the
death of the initial transferor to or for
the benefit of an individual other than
the initial transferor or an applicable
family member of the initial trans-
feror. In this case, the transfer tax
value of that interest is the value that
the executor of the initial transferor’s
estate can demonstrate would be deter-
mined under chapter 12 if the interest
were transferred immediately prior to
the death of the initial transferor.

(iii) Nonrecognition transactions. If an
individual exchanges a section 2701 in-
terest in a nonrecognition transaction
(within the meaning of section
7701(a)(45)), the exchange is not treated
as a transfer of a section 2701 interest
and the transfer tax value of that in-
terest is determined as if the interest
received in exchange is the section 2701
interest.

(iv) Transfer of less than the entire sec-
tion 2701 interest. If a transfer is a
transfer of less than the entire section
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2701 interest, the amount of the reduc-
tion under paragraph (a)(2) or (a)(3) of
this section is reduced proportionately.

(v) Multiple classes of section 2701 inter-
est. For purposes of paragraph (b) of
this section, if more than one class of
section 2701 interest exists, the amount
of the reduction is determined sepa-
rately with respect to each such class.

(vi) Multiple initial transfers. If an ini-
tial transferor has made more than one
initial transfer, the amount of the re-
duction with respect to any section
2701 interest is the sum of the reduc-
tions computed under paragraph (b) of
this section with respect to each such
initial transfer.

(d) Examples. The following examples
illustrate the provisions of paragraphs
(a) through (c) of this section.

Facts. (1) In general. (i) P, an individual,
holds 1,500 shares of $1,000 par value pre-
ferred stock of X corporation (bearing an an-
nual noncumulative dividend of $100 per
share that may be put to X at any time for
par value) and 1,000 shares of voting common
stock of X. There is no other outstanding
common stock of X.

(ii) On January 15, 1991, when the aggre-
gate fair market value of the preferred stock
is $1,500,000 and the aggregate fair market
value of the common stock is $500,000, P
transfers common stock to P’s child. The
fair market value of P’s interest in X (com-
mon and preferred) immediately prior to the
transfer is $2,000,000, and the section 2701
value of the preferred stock (the section 2701
interest) is zero. Neither P nor P’s spouse, S,
made gifts prior to 1991.

(2) Additional facts applicable to Examples 1
through 3. P’s transfer consists of all 1,000
shares of P’s common stock. With respect to
the initial transfer, the amount remaining
after Step 2 of the subtraction method of
§25.2701-3 is $2,000,000 ($2,000,000 minus zero),
all of which is allocated to the transferred
stock. P’s aggregate taxable gifts for 1991
(including the section 2701 transfer) equal
$2,500,000.

(3) Additional facts applicable to Examples 4
and 5. P’s initial transfer consists of one-half
of P’s common stock. With respect to the
initial transfer in this case, only $1,000,000
(one-half of the amount remaining after Step
2 of the subtraction method of §25.2701-3) is
allocated to the transferred stock. P’s aggre-
gate taxable gifts for 1991 (the section 2701
transfer and P’s other transfers) equal
$2,500,000.

Example 1. Inter vivos transfer of entire sec-
tion 2701 interest. (i) On October 1, 1994, at a
time when the value of P’s preferred stock is
$1,400,000, P transfers all of the preferred
stock to P’s child. In computing P’s 1994 gift
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tax, P, as the initial transferor, is entitled to
reduce the amount on which P’s tentative
tax is computed under section 2502(a) by
$1,400,000.

(ii) The amount of the reduction computed
under paragraph (b) of this section is the
lesser of $1,500,000 (the amount by which the
initial transferor’s taxable gifts were in-
creased as a result of the application of sec-
tion 2701 to the initial transfer) or $1,400,000
(the duplicated amount). The duplicated
amount is 100 percent (the portion of the sec-
tion 2701 interest subsequently transferred)
times $1,400,000 (the amount by which the
gift tax value of the preferred stock
($1,400,000 at the time of the subsequent
transfer) exceeds zero (the section 2701 value
of the preferred stock at the time of the ini-
tial transfer)).

(iii) The result would be the same if the
preferred stock had been held by P’s parent,
GM, and GM had, on October 1, 1994, trans-
ferred the preferred stock to or for the ben-
efit of an individual other than P or an appli-
cable family member of P. In that case, in
computing the tax on P’s 1994 and subse-
quent transfers, P would be entitled to re-
duce the amount on which P’s tentative tax
is computed under section 2502(a) by
$1,400,000. If the value of P’s 1994 gifts is less
than $1,400,000, P is entitled to claim the ex-
cess adjustment in computing the tax with
respect to P’s subsequent transfers.

Example 2. Transfer of section 2701 interest at
death of initial transferor. (i) P continues to
hold the preferred stock until P’s death. The
chapter 11 value of the preferred stock at the
date of P’s death is the same as the fair mar-
ket value of the preferred stock at the time
of the initial transfer. In computing the Fed-
eral estate tax with respect to P’s estate, P’s
executor is entitled to a reduction of
$1,500,000 under paragraph (a)(3) of this sec-
tion.

(ii) The result would be the same if P had
sold the preferred stock to any individual
other than an applicable family member at a
time when the value of the preferred stock
was $1,500,000. In that case, the amount of
the reduction is computed as if the preferred
stock were included in P’s gross estate at a
fair market value equal to the sales price. If
the value of P’s taxable estate is less than
$1,500,000, the amount of the adjustment
available to P’s executor is limited to the ac-
tual value of P’s taxable estate.

(iii) The result would also be the same if
the preferred stock had been held by P’s par-
ent, GM, and at the time of P’s death, GM
had not transferred the preferred stock.

Example 3. Transfer of after-acquired pre-
ferred stock. On September 1, 1992, P pur-
chases 100 shares of X preferred stock from
an unrelated party. On October 1, 1994, P
transfers 100 shares of X preferred stock to
P’s child. In computing P’s 1994 gift tax, P is
not entitled to reduce the amount on which
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P’s tentative tax is computed under section
2502(a) because the 1994 transfer does not re-
duce P’s preferred stock holding below that
held at the time of the initial transfer. See
paragraph (a)(4) of this section.

Example 4. Inter vivos transfer of entire sec-
tion 2701 interest. (i) On October 1, 1994, at a
time when the value of P’s preferred stock is
$1,400,000, P transfers all of the preferred
stock to P’s child. In computing P’s 1994 gift
tax, P, as the initial transferor, is entitled to
reduce the amount on which P’s tentative
tax is computed under section 2502(a) by
$700,000.

(ii) The amount of the reduction computed
under paragraph (b) of this section is the
lesser of $750,000 (($1,500,000 x .5 ($1,000,000
over $2,000,000)) the amount by which the ini-
tial transferor’s taxable gifts were increased
as a result of the application of section 2701
to the initial transfer) or $700,000 (($1,400,000
% .5) the duplicated amount). The duplicated
amount is 100 percent (the portion of the sec-
tion 2701 interest subsequently transferred)
times $700,000; e.g., one-half (the fraction
representing the portion of the common
stock transferred in the initial transfer
($1,000,000/$2,000,000)) of the amount by which
the gift tax value of the preferred stock at
the time of the subsequent transfer
($1,400,000) exceeds zero (the section 2701
value of the preferred stock at the time of
the initial transfer).

Example 5. Subsequent transfer of less than
the entire section 2701 interest. On October 1,
1994, at a time when the value of P’s pre-
ferred stock is $1,400,000, P transfers only 250
of P’s 1,000 shares of preferred stock to P’s
child. In this case, the amount of the reduc-
tion computed under paragraph (b) is $175,000
(one-fourth (250/1,000) of the amount of the
reduction available if P had transferred all
1,000 shares of preferred stock).

(e) Computation of reduction if initial
transfer is split under section 2513—(1) In
general. If section 2513 applies to the
initial transfer (a split initial trans-
fer), the special rules of this paragraph
(e) apply.

(2) Transfers during joint lives. If there
is a split initial transfer and the cor-
responding section 2701 interest is
transferred during the joint lives of the
donor and the consenting spouse, for
purposes of determining the reduction
under paragraph (a)(2) of this section
each spouse is treated as if the spouse
was the initial transferor of one-half of
the split initial transfer.

(3) Transfers at or after death of either
spouse—(i) In general. If there is a split
initial transfer and the corresponding
section 2701 interest is transferred at
or after the death of the first spouse to
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die, the reduction under paragraph
(a)(2) or (a)(3) of this section is deter-
mined as if the donor spouse was the
initial transferor of the entire initial
transfer.

(ii) Death of donor spouse. Except as
provided in paragraph (e)(3)(iv) of this
section, the executor of the estate of
the donor spouse in a split initial
transfer is entitled to compute the re-
duction as if the donor spouse was the
initial transferor of the section 2701 in-
terest otherwise attributable to the
consenting spouse. In this case, if the
consenting spouse survives the donor
spouse—

(A) The consenting spouse’s aggre-
gate sum of taxable gifts used in com-
puting each tentative tax under section
2502(a) (and, therefore, adjusted taxable
gifts under section 2001(b)(1)(B) (or sec-
tion 2101(b)(1)(B)) and the tax payable
on the consenting spouse’s prior tax-
able gifts under section 2001(b)(2) (or
section 2101(b)(2))) is reduced to elimi-
nate the remaining effect of the sec-
tion 2701 interest; and

(B) Except with respect to any excess
reduction carried forward under para-
graph (a)(2) of this section, the con-
senting spouse ceases to be treated as
the initial transferor of the section 2701
interest.

(iii) Death of consenting spouse. If the
consenting spouse predeceases the
donor spouse, except for any excess re-
duction carried forward under para-
graph (a)(2) of this section, the reduc-
tion with respect to any section 2701
interest in the split initial transfer is
not available to the estate of the con-
senting spouse (regardless of whether

the interest is included in the con-
senting spouse’s gross estate). Simi-
larly, if the consenting spouse

predeceases the donor spouse, no reduc-
tion is available to the consenting
spouse’s adjusted taxable gifts under
section 2001(b)(1)(B) (or  section
2101(b)(1)(B)) or to the consenting
spouse’s gift tax payable under section
2001(b)(2) (or section 2101(b)(2)). See
paragraph (a)(2) of this section for
rules involving transfers by an applica-
ble family member during the life of
the initial transferor.

(iv) Additional limitation on reduction.
If the donor spouse (or the estate of the
donor spouse) is treated under this
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paragraph (e) as the initial transferor
of the section 2701 interest otherwise
attributable to the consenting spouse,
the amount of additional reduction de-
termined under paragraph (b) of this
section is the amount determined
under that paragraph with respect to
the consenting spouse. If a reduction
was previously available to the con-
senting spouse under this paragraph
(e), the amount determined under this
paragraph (e)(3)(iv) with respect to the
consenting spouse is determined as if
the consenting spouse’s taxable gifts in
the split initial transfer had been in-
creased only by that portion of the in-
crease that corresponds to the remain-
ing portion of the section 2701 interest.
The amount of the additional reduction
(i.e., the amount determined with re-
spect to the consenting spouse) is lim-
ited to the amount that results in a re-
duction in the donor spouse’s Federal
transfer tax no greater than the
amount of the increase in the con-
senting spouse’s gift tax incurred by
reason of the section 2701 interest (or
the remaining portion thereof).

(f) Examples. The following examples
illustrate the provisions of paragraph
(e) of this section. The examples as-
sume the facts set out in this para-

graph (f).

Facts. (1) In each example assume that P,
an individual, holds 1,500 shares of $1,000 par
value preferred stock of X corporation (bear-
ing an annual noncumulative dividend of $100
per share that may be put to X at any time
for par value) and 1,000 shares of voting com-
mon stock of X. There is no other out-
standing stock of X. The annual exclusion
under section 2503 is not allowable with re-
spect to any gift.

(2) On January 15, 1991, when the aggregate
fair market value of the preferred stock is
$1,500,000 and the aggregate fair market
value of the common stock is $500,000, P
transfers all 1,000 shares of the common
stock to P’s child. Section 2701 applies to the
initial transfer because P transferred an eq-
uity interest (the common stock) to a mem-
ber of P’s family and immediately thereafter
held an applicable retained interest (the pre-
ferred stock). The fair market value of P’s
interest in X immediately prior to the trans-
fer is $2,000,000 and the section 2701 value of
the preferred stock (the section 2701 interest)
is zero. With respect to the initial transfer,
the amount remaining after Step 2 of the
subtraction method of §25.2701-3 was
$2,000,000 ($2,000,000 minus zero), all of which
is allocated to the transferred stock. P had
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made no gifts prior to 1991. The sum of P’s
aggregate taxable gifts for the calendar year
1991 (including the section 2701 transfer) is
$2,500,000. P’s spouse, S, made no gifts prior
to 1991.

(3) P and S elected pursuant to section 2513
to treat one- half of their 1991 gifts as having
been made by each spouse. Without the ap-
plication of section 2701, P and S’s aggregate
gifts would have been $500,000 and each
spouse would have paid no gift tax because of
the application of the unified credit under
section 2505. However, because of the applica-
tion of section 2701, both P and S are each
treated as the initial transferor of aggregate
taxable gifts in the amount of $1,250,000 and,
after the application of the unified credit
under section 2505, each paid $255,500 in gift
tax with respect to their 1991 transfers. On
October 1, 1994, at a time when the value of
the preferred stock is the same as at the
time of the initial transfer, P transfers the
preferred stock (the section 2701 interest) to
P’s child.

Example 1. Inter vivos transfer of entire sec-
tion 2701 interest. P transfers all of the pre-
ferred stock to P’s child. P and S are each
entitled to a reduction of $750,000 in com-
puting their 1994 gift tax. P is entitled to the
reduction because P subsequently trans-
ferred the one-half share of the section 2701
interest as to which P was the initial trans-
feror to an individual who was not an appli-
cable family member of P. S is entitled to
the reduction because P, an applicable fam-
ily member with respect to S, transferred
the one-half share of the section 2701 interest
as to which S was the initial transferor to an
individual other than S or an applicable fam-
ily member of S. S may claim the reduction
against S’s 1994 gifts. If S’s 1994 taxable gifts
are less than $750,000, S may claim the re-
maining amount of the reduction against S’s
next succeeding lifetime transfers.

Example 2. Inter vivos transfer of portion of
section 2701 interest. P transfers one-fourth of
the preferred stock to P’s child. In this case,
P and S are each entitled to a reduction of
$187,500, the corresponding portion of the re-
duction otherwise available to each spouse
(one-fourth of $750,000).

Example 3. Transfer at death of donor spouse.
P, the donor spouse in the section 2513 elec-
tion, dies on October 1, 1994, while holding
all of the preferred stock. The executor of
P’s estate is entitled to a reduction in the
computation of the tentative tax under sec-
tion 2001(b). Since no reduction had been pre-
viously available with respect to the section
2701 interest, P’s estate is entitled to a full
reduction of $750,000 with respect to the one-
half share of the preferred stock as to which
P was the initial transferor. In addition, P’s
estate is entitled to an additional reduction
of up to $750,000 for the remaining section
2701 interest as to which S was the initial
transferor. The reduction for the consenting
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spouse’s remaining section 2701 interest is
limited to that amount that will produce a
tax saving in P’s Federal estate tax of
$255,500, the amount of gift tax incurred by S
by reason of the application of section 2701
to the split initial transfer.

Example 4. Transfer after death of donor
spouse. The facts are the same as in Example
3, except that S acquires the preferred stock
from P’s estate and subsequently transfers
the preferred stock to S’s child. S is not enti-
tled to a reduction because S ceased to be an
initial transferor upon P’s death (and S’s
prior taxable gifts were automatically ad-
justed at that time to the level that would
have existed had the split initial transfer not
been subject to section 2701).

Example 5. Death of donor spouse after inter
vivos transfer. (i) P transfers one-fourth of
the preferred stock to P’s child. In this case,
P and S are each entitled to a reduction of
$187,500, the corresponding portion of the re-
duction otherwise available to each spouse
(one-fourth of $750,000). S may claim the re-
duction against S’s 1994 or subsequent trans-
fers. P dies on November 1, 1994.

(ii) P’s executor is entitled to include, in
computing the reduction available to P’s es-
tate, the remaining reduction to which P is
entitled and an additional amount of up to
$562,500 ($750,000 minus $187,500, the amount
of the remaining reduction attributable to
the consenting spouse determined imme-
diately prior to P’s death). The amount of
additional reduction available to P’s estate
cannot exceed the amount that will reduce
P’s estate tax by $178,625, the amount that
S’s 1991 gift tax would have been increased if
the application of section 2701 had increased
S’s taxable gifts by only $562,500 ($750,000 —
$187,500).

(g) Double taxation otherwise avoided.
No reduction is available under this
section if—

(1) Double taxation is otherwise
avoided in the computation of the es-
tate tax under section 2001 (or section
2101); or

(2) A reduction was previously taken
under the provisions of section
2701(e)(6) with respect to the same sec-
tion 2701 interest and the same initial
transfer.

(h) Effective date. This section is ef-
fective for transfers of section 2701 in-
terests after May 4, 1994. If the transfer
of a section 2701 interest occurred on or
before May 4, 1994, the initial trans-
feror may rely on either this section,
project PS-30-91 (1991-2 C.B. 1118, and
1992-1 C.B. 1239 (see §601.601(d)(2)(ii)(b)
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of this chapter)) or any other reason-
able interpretation of the statute.

[T.D. 8536, 59 FR 23154, May 5, 1994]

§25.2701-6 Indirect holding of inter-
ests.

(a) In general—(1) Attribution to indi-
viduals. For purposes of section 2701, an
individual is treated as holding an eq-
uity interest to the extent the interest
is held indirectly through a corpora-
tion, partnership, estate, trust, or
other entity. If an equity interest is
treated as held by a particular indi-
vidual in more than one capacity, the
interest is treated as held by the indi-
vidual in the manner that attributes
the largest total ownership of the eqg-
uity interest. An equity interest held
by a lower-tier entity is attributed to
higher-tier entities in accordance with
the rules of this section. For example,
if an individual is a 50-percent bene-
ficiary of a trust that holds 50 percent
of the preferred stock of a corporation,
25 percent of the preferred stock is con-
sidered held by the individual under
these rules.

(2) Corporations. A person is consid-
ered to hold an equity interest held by
or for a corporation in the proportion
that the fair market value of the stock
the person holds bears to the fair mar-
ket value of all the stock in the cor-
poration (determined as if each class of
stock were held separately by one indi-
vidual). This paragraph applies to any
entity classified as a corporation or as
an association taxable as a corporation
for federal income tax purposes.

(3) Partnerships. A person is consid-
ered to hold an equity interest held by
or for a partnership in the proportion
that the fair market value of the larger
of the person’s profits interest or cap-
ital interest in the partnership bears to
the total fair market value of the cor-
responding profits interests or capital
interests in the partnership, as the
case may be (determined as if each
class were held by one individual). This
paragraph applies to any entity classi-
fied as a partnership for federal income
tax purposes.

(4) Estates, trusts and other entities—(i)
In general. A person is considered to
hold an equity interest held by or for
an estate or trust to the extent the per-
son’s beneficial interest therein may be
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satisfied by the equity interest held by
the estate or trust, or the income or
proceeds thereof, assuming the max-
imum exercise of discretion in favor of
the person. A beneficiary of an estate
or trust who cannot receive any dis-
tribution with respect to an equity in-
terest held by the estate or trust, in-
cluding the income therefrom or the
proceeds from the disposition thereof,
is not considered the holder of the eqg-
uity interest. Thus, if stock held by a
decedent’s estate has been specifically
bequeathed to one beneficiary and the
residue of the estate has been be-
queathed to other beneficiaries, the
stock is considered held only by the
beneficiary to whom it was specifically
bequeathed. However, any person who
may receive distributions from a trust
is considered to hold an equity interest
held by the trust if the distributions
may be made from current or accumu-
lated income from or the proceeds from
the disposition of the equity interest,
even though under the terms of the
trust the interest can never be distrib-
uted to that person. This paragraph ap-
plies to any entity that is not classi-
fied as a corporation, an association
taxable as a corporation, or a partner-
ship for federal income tax purposes.

(i) Special rules—(A) Property is held
by a decedent’s estate if the property is
subject to claims against the estate
and expenses of administration.

(B) A person holds a beneficial inter-
est in a trust or an estate so long as
the person may receive distributions
from the trust or the estate other than
payments for full and adequate consid-
eration.

(C) An individual holds an equity in-
terest held by or for a trust if the indi-
vidual is considered an owner of the
trust (a ‘‘grantor trust’’) under subpart
E, part 1, subchapter J of the Internal
Revenue Code (relating to grantors and
others treated as substantial owners).
However, if an individual is treated as
the owner of only a fractional share of
a grantor trust because there are mul-
tiple grantors, the individual holds
each equity interest held by the trust,
except to the extent that the fair mar-
ket value of the interest exceeds the
fair market value of the fractional
share.
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(5) Multiple attribution—(i) Applicable
retained interests. If this section at-
tributes an applicable retained interest
to more than one individual in a class
consisting of the transferor and one or
more applicable family members, the
interest is attributed within that class
in the following order—

(A) If the interest is held in a grantor
trust, to the individual treated as the
holder thereof;

(B) To the transferor;

(C) To the transferor’s spouse; or

(D) To each applicable family mem-
ber on a pro rata basis.

(ii) Subordinate equity interests. If this
section attributes a subordinate equity
interest to more than one individual in
a class consisting of the transferor, ap-
plicable family members, and members
of the transferor’s family, the interest
is attributed within that class in the
following order—

(A) To the transferee;

(B) To each member of the trans-
feror’s family on a pro rata basis;

(C) If the interest is held in a grantor
trust, to the individual treated as the
holder thereof;

(D) To the transferor;

(E) To the transferor’s spouse; or

(F) To each applicable family mem-
ber on a pro rata basis.

(b) Examples. The following examples
illustrate the provisions of this sec-
tion:

Example 1. A, an individual, holds 25 per-
cent by value of each class of stock of Y Cor-
poration. Persons unrelated to A hold the re-
maining stock. Y holds 50 percent of the
stock of Corporation X. Under paragraph
(a)(2) of this section, Y’s interests in X are
attributed proportionately to the share-
holders of Y. Accordingly, A is considered to
hold a 12.5 percent (25 percent x 50 percent)
interest in X.

Example 2. Z Bank’s authorized capital con-
sists of 100 shares of common stock and 100
shares of preferred stock. A holds 60 shares
of each (common and preferred) and A’s
child, B, holds 40 shares of common stock. Z
holds the balance of its own preferred stock,
30 shares as part of a common trust fund it
maintains and 10 shares permanently set
aside to satisfy a deferred obligation. For
purposes of section 2701, A holds 60 shares of
common stock and 66 shares of preferred
stock in Z, 60 shares of each class directly
and 6 shares of preferred stock indirectly (60
percent of the 10 shares set aside to fund the
deferred obligation).
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Example 3. An irrevocable trust holds a 10-
percent general partnership interest in Part-
nership Q. One-half of the trust income is re-
quired to be distributed to O Charity. The
other one-half of the income is to be distrib-
uted to D during D’s life and thereafter to E
for such time as E survives D. D holds one-
half of the trust’s interest in Q by reason of
D’s present right to receive one-half of the
trust’s income, and E holds one-half of the
trust’s interest in Q by reason of E’s future
right to receive one-half of the trust’s in-
come. Nevertheless, no family member is
treated as holding more than one-half of the
trust’s interest in Q because at no time will
either D or E actually hold, in the aggregate,
any right with respect to income or corpus
greater than one-half.

Example 4. An irrevocable trust holds a 10-
percent general partnership interest in part-
nership M. One-half of the trust income is to
be paid to D for D’s life. The remaining in-
come may, in the trustee’s discretion, be ac-
cumulated or paid to or for the benefit of a
class that includes D’s child F, in such
amounts as the trustee determines. On the
death of the survivor of D and F, the trust
corpus is required to be distributed to O
Charity. The trust’s interest in M is held by
the trust’s beneficiaries to the extent that
present and future income or corpus may be
distributed to them. Accordingly, D holds
one-half of the trust’s interest in M because
D is entitled to receive one-half of the trust
income currently. F holds the entire value of
the interest because F is a member of the
class eligible to receive the entire trust in-
come for such time as F survives D. See
paragraph (a)(5) of this section for rules ap-
plicable in the case of multiple attribution.

Example 5. The facts are the same as in Ex-
ample 4, except that all the income is re-
quired to be paid to O Charity for the trust’s
initial year. The result is the same as in Ex-
ample 4.

[T.D. 8395, 57 FR 4263, Feb. 4, 1992]

§25.2701-7 Separate interests.

The Secretary may, by regulation,
revenue ruling, notice, or other docu-
ment of general application, prescribe
rules under which an applicable re-
tained interest is treated as two or
more separate interests for purposes of
section 2701. In addition, the Commis-
sioner may, by ruling issued to a tax-
payer upon request, treat any applica-
ble retained interest as two or more
separate interests as may be necessary
and appropriate to carry out the pur-
poses of section 2701.

[T.D. 8395, 57 FR 4264, Feb. 4, 1992]
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§25.2701-8 Effective dates.

Sections 25.2701-1 through 25.2701-4
and 8§25.2701-6 and 25.2701-7 are effec-
tive as of January 28, 1992. For trans-
fers made prior to January 28, 1992, tax-
payers may rely on any reasonable in-
terpretation of the statutory provi-
sions. For these purposes, the provi-
sions of the proposed regulations and
the final regulations are considered a
reasonable interpretation of the statu-
tory provisions.

[T.D. 8395, 57 FR 4264, Feb. 4, 1992]
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§25.2702-7 Effective dates.

§25.2702-1 Special valuation rules in
the case of transfers of interests in
trust.

(a) Scope of section 2702. Section 2702
provides special rules to determine the
amount of the gift when an individual
makes a transfer in trust to (or for the
benefit of) a member of the individual’s
family and the individual or an appli-
cable family member retains an inter-
est in the trust. Section 25.2702-4 treats
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certain transfers of property as trans-
fers in trust. Certain transfers, includ-
ing transfers to a personal residence
trust, are not subject to section 2702.
See paragraph (c) of this section. Mem-
ber of the family is defined in §25.2702-
2(a)(1). Applicable family member is de-
fined in §25.2701-1(d)(2).

(b) Effect of section 2702. If section 2702
applies to a transfer, the value of any
interest in the trust retained by the
transferor or any applicable family
member is determined under §25.2702-
2(b). The amount of the gift, if any, is
then determined by subtracting the
value of the interests retained by the
transferor or any applicable family
member from the value of the trans-
ferred property. If the retained interest
is not a qualified interest (as defined in
§25.2702-3), the retained interest is gen-
erally valued at zero, and the amount
of the gift is the entire value of the
property.

(c) Exceptions to section 2702. Section
2702 does not apply to the following
transfers.

(1) Incomplete gift. A transfer no por-
tion of which would be treated as a
completed gift without regard to any
consideration received by the trans-
feror. If a transfer is wholly incomplete
as to an undivided fractional share of
the property transferred (without re-
gard to any consideration received by
the transferor), for purposes of this
paragraph the transfer is treated as in-
complete as to that share.

(2) Personal residence trust. A transfer
in trust that meets the requirements of
§25.2702-5.

(3) Charitable remainder trust. (i) For
transfers made on or after May 19, 1997,
a transfer to a pooled income fund de-
scribed in section 642(c)(5); a transfer
to a charitable remainder annuity
trust described in section 664(d)(1); a
transfer to a charitable remainder
unitrust described in section 664(d)(2) if
under the terms of the governing in-
strument the unitrust amount can be
computed only under section
664(d)(2)(A); and a transfer to a chari-
table remainder unitrust if under the
terms of the governing instrument the
unitrust amount can be computed
under section 664(d)(2) and (3) and ei-
ther there are only two consecutive
noncharitable beneficial interests and
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the transferor holds the second of the
two interests, or the only permissible
recipients of the unitrust amount are
the transferor, the transferor’s U.S.
citizen spouse, or both the transferor
and the transferor’'s U.S. citizen
spouse.

(ii) For transfers made before May 19,
1997, a transfer in trust if the remain-
der interest in the trust qualifies for a
deduction under section 2522.

(4) Pooled income fund. A transfer of
property to a pooled income fund (as
defined in section 642(c)(5)).

(5) Charitable lead trust. A transfer in
trust if the only interest in the trust,
other than the remainder interest or a
qualified annuity or unitrust interest,
is an interest that qualifies for deduc-
tion under section 2522.

(6) Certain assignments of remainder in-
terests. The assignment of a remainder
interest if the only retained interest of
the transferor or an applicable family
member is as the permissible recipient
of distributions of income in the sole
discretion of an independent trustee (as
defined in section 674(c)).

(7) Certain property settlements. A
transfer in trust if the transfer of an
interest to a spouse is deemed to be for
full and adequate consideration by rea-
son of section 2516 (relating to certain
property settlements) and the remain-
ing interests in the trust are retained
by the other spouse.

(8) Transfer or assignment to a Quali-
fied Domestic Trust. A transfer or as-
signment (as described in section
2056(d)(2)(B)) by a noncitizen surviving
spouse of property to a Qualified Do-
mestic Trust under the circumstances
described in §20.2056 A-4(b) of this chap-
ter, where the surviving spouse retains
an interest in the transferred property
that is not a qualified interest and the
transfer is not described in sections
2702(a)(3)(A)(ii) or 2702(c)(4).

[T.D. 8395, 57 FR 4265, Feb. 4, 1992, as amend-

ed by T.D. 8612, 60 FR 43554, Aug. 22, 1995;
T.D. 8791, 63 FR 68194, Dec. 10, 1998]

§25.2702-2 Definitions and valuation
rules.

(a) Definitions. The following defini-
tions apply for purposes of section 2702
and the regulations thereunder.
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(1) Member of the family. With respect
to any individual, member of the fam-
ily means the individual’s spouse, any
ancestor or lineal descendant of the in-
dividual or the individual’s spouse, any
brother or sister of the individual, and
any spouse of the foregoing.

(2) Transfer in trust. A transfer in
trust includes a transfer to a new or
existing trust and an assignment of an
interest in an existing trust. Transfer
in trust does not include—

(i) The exercise, release or lapse of a
power of appointment over trust prop-
erty that is not a transfer under chap-
ter 12; or

(if) The execution of a qualified dis-
claimer (as defined in section 2518).

(3) Retained. Retained means held by
the same individual both before and
after the transfer in trust. In the case
of the creation of a term interest, any
interest in the property held by the
transferor immediately after the trans-
fer is treated as held both before and
after the transfer.

(4) Interest. An interest in trust in-
cludes a power with respect to a trust
if the existence of the power would
cause any portion of a transfer to be
treated as an incomplete gift under
chapter 12.

(5) Qualified interest. Qualified inter-
est means a qualified annuity interest,
a qualified unitrust interest, or a quali-
fied remainder interest. Retention of a
power to revoke a qualified annuity in-
terest (or unitrust interest) of the
transferor’s spouse is treated as the re-
tention of a qualified annuity interest
(or unitrust interest).

(6) Qualified annuity interest. Quali-
fied annuity interest means an interest
that meets all the requirements of
§25.2702-3(b) and (d).

(7) Qualified unitrust interest. Quali-
fied unitrust interest means an inter-
est that meets all the requirements of
§25.2702-3(c) and (d).

(8) Qualified remainder interest. Quali-
fied remainder interest means an inter-
est that meets all the requirements of
§25.2702-3(f).

(9) Governing instrument. Governing
instrument means the instrument or
instruments creating and governing
the operation of the trust arrange-
ment.
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(b) Valuation of retained interests—(1)
In general. Except as provided in para-
graphs (b)(2) and (c) of this section, the
value of any interest retained by the
transferor or an applicable family
member is zero.

(2) Qualified interest. The value of a
qualified annuity interest and a quali-
fied remainder interest following a
qualified annuity interest are deter-
mined under section 7520. The value of
a qualified unitrust interest and a
qualified remainder interest following
a qualified unitrust interest are deter-
mined as if they were interests de-
scribed in section 664.

(c) Valuation of a term interest in cer-
tain tangible property—(1) In general. If
section 2702 applies to a transfer in
trust of tangible property described in
paragraph (c)(2) of this section (‘‘tan-
gible property’’), the value of a re-
tained term interest (other than a
qualified interest) is not determined
under section 7520 but is the amount
the transferor establishes as the
amount a willing buyer would pay a
willing seller for the interest, each
having reasonable knowledge of the
relevant facts and neither being under
any compulsion to buy or sell. If the
transferor cannot reasonably establish
the value of the term interest pursuant
to this paragraph (c)(1), the interest is
valued at zero.

(2) Tangible property subject to rule—(i)
In general. Except as provided in para-
graph (c)(2)(ii) of this section, para-
graph (c)(1) of this section applies only
to tangible property—

(A) For which no deduction for depre-
ciation or depletion would be allowable
if the property were used in a trade or
business or held for the production of
income; and

(B) As to which the failure to exer-
cise any rights under the term interest
would not increase the value of the
property passing at the end of the term
interest.

(ii) Exception for de minimis amounts of
depreciable property. In determining
whether property meets the require-
ments of this paragraph (c)(2) at the
time of the transfer in trust, improve-
ments that would otherwise cause the
property not to qualify are ignored if
the fair market value of the improve-
ments, in the aggregate, do not exceed
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5 percent of the fair market value of
the entire property.

(3) Evidence of value of property. The
best evidence of the value of any term
interest to which this paragraph (c) ap-
plies is actual sales or rentals that are
comparable both as to the nature and
character of the property and the dura-
tion of the term interest. Little weight
is accorded appraisals in the absence of
such evidence. Amounts determined
under section 7520 are not evidence of
what a willing buyer would pay a will-
ing seller for the interest.

(4) Conversion of property—(i) In gen-
eral. Except as provided in paragraph
(c)(4)(iii) of this section, if a term in-
terest in property is valued under para-
graph (c)(1) of this section, and during
the term the property is converted into
property a term interest in which
would not qualify for valuation under
paragraph (c)(1) of this section, the
conversion is treated as a transfer for
no consideration for purposes of chap-
ter 12 of the value of the unexpired por-
tion of the term interest.

(i) Value of unexpired portion of term
interest. For purposes of paragraph
(c)(4)(i) of this section, the value of the
unexpired portion of a term interest is
the amount that bears the same rela-
tion to the value of the term interest
as of the date of conversion (deter-
mined under section 7520 using the rate
in effect under section 7520 on the date
of the original transfer and the fair
market value of the property as of the
date of the original transfer) as the
value of the term interest as of the
date of the original transfer (deter-
mined under paragraph (c)(1) of this
section) bears to the value of the term
interest as of the date of the original
transfer (determined under section
7520).

(iii) Conversion to qualified annuity in-
terest. The conversion of tangible prop-
erty previously valued under paragraph
(c)(1) of this section into property a
term interest in which would not qual-
ify for valuation under paragraph (c)(1)
of this section is not a transfer of the
value of the unexpired portion of the
term interest if the interest thereafter
meets the requirements of a qualified
annuity interest. The rules of §25.2702-
5(d)(8) (including governing instrument
requirements) apply for purposes of de-
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termining the amount of the annuity
payment required to be made and the
determination of whether the interest
meets the requirements of a qualified
annuity interest.

(5) Additions or improvements to prop-
erty—(i) Additions or improvements sub-
stantially affecting nature of property. If
an addition or improvement is made to
property a term interest in which was
valued under paragraph (c)(1) of this
section, and the addition or improve-
ment affects the nature of the property
to such an extent that the property
would not be treated as property meet-
ing the requirements of paragraph
(c)(2) of this section if the property had
included the addition or improvement
at the time it was transferred, the en-
tire property is deemed, for purposes of
paragraph (c)(4) of this section, to con-
vert (effective as of the date the addi-
tion or improvement is commenced)
into property a term interest in which
would not qualify for valuation under
paragraph (c)(1) of this section.

(i) Other additions or improvements. If
an addition or improvement is made to
property, a term interest in which was
valued under paragraph (c)(1) of this
section, and the addition or improve-
ment does not affect the nature of the
property to such an extent that the
property would not be treated as prop-
erty meeting the requirements of para-
graph (c)(2) of this section if the prop-
erty had included the addition or im-
provement at the time it was trans-
ferred, the addition or improvement is
treated as an additional transfer (effec-
tive as of the date the addition or im-
provement is commenced) subject to
§25.2702-2(b)(1).

(d) Examples. (1) The following exam-
ples illustrate the rules of §25.2702-1
and §25.2702-2. Each example assumes
that all applicable requirements of
those sections not specifically de-
scribed in the example are met.

Example 1. A transfers property to an irrev-
ocable trust, retaining the right to receive
the income of the trust for 10 years. On the
expiration of the 10-year term, the trust is to
terminate and the trust corpus is to be paid
to A’s child. However, if A dies during the 10-
year term, the entire trust corpus is to be
paid to A’s estate. Each retained interest is
valued at zero because it is not a qualified
interest. Thus, the amount of A’s gift is the
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fair market value of the property transferred
to the trust.

Example 2. A transfers property to an irrev-
ocable trust, retaining a 10-year annuity in-
terest that meets the requirements set forth
in §25.2702-3 for a qualified annuity interest.
Upon expiration of the 10-year term, the
trust is to terminate and the trust corpus is
to be paid to A’s child. The amount of A’s
gift is the fair market value of the property
transferred to the trust less the value of the
retained qualified annuity interest deter-
mined under section 7520.

Example 3. D transfers property to an irrev-
ocable trust under which the income is pay-
able to D’s spouse for life. Upon the death of
D’s spouse, the trust is to terminate and the
trust corpus is to be paid to D’s child. D re-
tains no interest in the trust. Although the
spouse is an applicable family member of D
under section 2702, the spouse has not re-
tained an interest in the trust because the
spouse did not hold the interest both before
and after the transfer. Section 2702 does not
apply because neither the transferor nor an
applicable family member has retained an
interest in the trust. The result is the same
whether or not D elects to treat the transfer
as a transfer of qualified terminable interest
property under section 2056(b)(7).

Example 4. A transfers property to an irrev-
ocable trust, under which the income is to be
paid to A for life. Upon termination of the
trust, the trust corpus is to be distributed to
A’s child. A also retains certain powers over
principal that cause the transfer to be whol-
ly incomplete for federal gift tax purposes.
Section 2702 does not apply because no por-
tion of the transfer would be treated as a
completed gift.

Example 5. The facts are the same as in Ex-
ample 4, except that the trust is divided into
separate fractional shares and A’s retained
powers apply to only one of the shares. Sec-
tion 2702 applies except with respect to the
share of the trust as to which A’s retained
powers cause the transfer to be an incom-
plete gift.

Example 6. A transfers property to an irrev-
ocable trust, retaining the right to receive
the income for 10 years. Upon expiration of
10 years, the income of the trust is payable
to A’s spouse for 10 years if living. Upon ex-
piration of the spouse’s interest, the trust
terminates and the trust corpus is payable to
A’s child. A retains the right to revoke the
spouse’s interest. Because the transfer of
property to the trust is not incomplete as to
all interests in the property (i.e., A has made
a completed gift of the remainder interest),
section 2702 applies. A’s power to revoke the
spouse’s term interest is treated as a re-
tained interest for purposes of section 2702.
Because no interest retained by A is a quali-
fied interest, the amount of the gift is the
fair market value of the property transferred
to the trust.
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Example 7. The facts are the same as in Ex-
ample 6, except that both the term interest
retained by A and the interest transferred to
A’s spouse (subject to A’s right of revoca-
tion) are qualified annuity or unitrust inter-
ests. The amount of the gift is the fair mar-
ket value of the property transferred to the
trust reduced by the value of both A’s quali-
fied interest and the value of the qualified
interest transferred to A’s spouse (subject to
A’s power to revoke).

(2) The following facts apply for Ex-
amples 8-10 (examples illustrating
§25.2702-2(c)—tangible property excep-
tion):

Facts. A transfers a painting having a fair
market value of $2,000,000 to A’s child, B, re-
taining the use of the painting for 10 years.
The painting does not possess an ascertain-
able useful life. Assume that the painting
would not be depreciable if it were used in a
trade or business or held for the production
of income. Assume that the value of A’s term
interest, determined under section 7520, is
$1,220,000, and that A establishes that a will-
ing buyer of A’s interest would pay $500,000
for the interest.

Example 8. A’s term interest is not a quali-
fied interest under §25.2702-3. However, be-
cause of the nature of the property, A’s fail-
ure to exercise A’s rights with regard to the
painting would not be expected to cause the
value of the painting to be higher than it
would otherwise be at the time it passes to
B. Accordingly, A’s interest is valued under
§25.2702-2(c)(1) at $500,000. The amount of A’s
gift is $1,500,000, the difference between the
fair market value of the painting and the
amount determined under §25.2702-2(c)(1).

Example 9. Assume that the only evidence
produced by A to establish the value of A’s
10-year term interest is the amount paid by
a museum for the right to use a comparable
painting for 1 year. A asserts that the value
of the 10-year term is 10 times the value of
the l-year term. A has not established the
value of the 10-year term interest because a
series of short-term rentals the aggregate
duration of which equals the duration of the
actual term interest does not establish what
a willing buyer would pay a willing seller for
the 10-year term interest. However, the value
of the 10-year term interest is not less than
the value of the l-year term because it can
be assumed that a willing buyer would pay
no less for a 10-year term interest than a 1-
year term interest.

Example 10. Assume that after 24 months A
and B sell the painting for $2,000,000 and in-
vest the proceeds in a portfolio of securities.
A continues to hold an income interest in
the securities for the duration of the 10-year
term. Under §25.2702-2(c)(4) the conversion of
the painting into a type of property a term

654



Internal Revenue Service, Treasury

interest in which would not qualify for valu-
ation under §25.2702-2(c)(1) is treated as a
transfer by A of the value of the unexpired
portion of A’s original term interest, unless
the property is thereafter held in a trust
meeting the requirements of a qualified an-
nuity interest. Assume that the value of A’s
remaining term interest in $2,000,000 (deter-
mined under section 7520 using the section
7520 rate in effect on the date of the original
transfer) is $1,060,000. The value of the unex-
pired portion of A’s interest is $434,426, the
amount that bears the same relation to
$1,060,000 as $500,000 (the value of A’s interest
as of the date of the original transfer deter-
mined under paragraph (c)(1) of this section)
bears to $1,220,000 (the value of A’s interest
as of the date of the original transfer deter-
mined under section 7520).

[T.D. 8395, 57 FR 4265, Feb. 4, 1992]

§25.2702-3 Qualified interests.

(@) In general. This section provides
rules for determining if an interest is a
qualified annuity interest, a qualified
unitrust interest, or a qualified re-
mainder interest.

(b) Special rules for qualified annuity
interests. An interest is a qualified an-
nuity interest only if it meets the re-
quirements of this paragraph and para-
graph (d) of this section.

(1) Payment of annuity amount—(i) In
general. A qualified annuity interest is
an irrevocable right to receive a fixed
amount. The annuity amount must be
payable to (or for the benefit of) the
holder of the annuity interest at least
annually. A right of withdrawal,
whether or not cumulative, is not a
qualified annuity interest. Issuance of
a note, other debt instrument, option,
or other similar financial arrangement,
directly or indirectly, in satisfaction of
the annuity amount does not con-
stitute payment of the annuity
amount.

(if) Fixed amount. A fixed amount
means—

(A) A stated dollar amount payable
periodically, but not less frequently
than annually, but only to the extent
the amount does not exceed 120 percent
of the stated dollar amount payable in
the preceding year; or

(B) A fixed fraction or percentage of
the initial fair market value of the
property transferred to the trust, as fi-
nally determined for federal tax pur-
poses, payable periodically but not less
frequently than annually, but only to
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the extent the fraction or percentage
does not exceed 120 percent of the fixed
fraction or percentage payable in the
preceding year.

(iii) Income in excess of the annuity
amount. An annuity interest does not
fail to be a qualified annuity interest
merely because the trust permits in-
come in excess of the amount required
to pay the annuity amount to be paid
to or for the benefit of the holder of the
qualified annuity interest. Neverthe-
less, the right to receive the excess in-
come is not a qualified interest and is
not taken into account in valuing the
qualified annuity interest.

(2) Incorrect valuations of trust prop-
erty. If the annuity is stated in terms
of a fraction or percentage of the ini-
tial fair market value of the trust
property, the governing instrument
must contain provisions meeting the
requirements of §1.664-2(a)(1)(iii) of
this chapter (relating to adjustments
for any incorrect determination of the
fair market value of the property in
the trust).

(3) Period for payment of annuity
amount. The annuity amount may be
payable based on either the anniver-
sary date of the creation of the trust or
the taxable year of the trust. In either
situation, the annuity amount may be
paid annually or more frequently, such
as semi-annually, quarterly, or month-
ly. If the payment is made based on the
anniversary date, proration of the an-
nuity amount is required only if the
last period during which the annuity is
payable to the grantor is a period of
less than 12 months. If the payment is
made based on the taxable year, prora-
tion of the annuity amount is required
for each short taxable year of the trust
during the grantor’s term. The pro-
rated amount is the annual annuity
amount multiplied by a fraction, the
numerator of which is the number of
days in the short period and the de-
nominator of which is 365 (366 if Feb-
ruary 29 is a day included in the nu-
merator).

(4) Payment of the annuity amount in
certain  circumstances. An annuity
amount payable based on the anniver-
sary date of the creation of the trust
must be paid no later than 105 days
after the anniversary date. An annuity
amount payable based on the taxable
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year of the trust may be paid after the
close of the taxable year, provided the
payment is made no later than the date
by which the trustee is required to file
the Federal income tax return of the
trust for the taxable year (without re-
gard to extensions). If the trustee re-
ports for the taxable year pursuant to
§1.671-4(b) of this chapter, the annuity
payment must be made no later than
the date by which the trustee would
have been required to file the Federal
income tax return of the trust for the
taxable year (without regard to exten-
sions) had the trustee reported pursu-
ant to §1.671-4(a) of this chapter.

(5) Additional contributions prohibited.
The governing instrument must pro-
hibit additional contributions to the
trust.

(c) Special rules for qualified unitrust
interests. An interest is a qualified
unitrust interest only if it meets the
requirements of this paragraph and
paragraph (d) of this section.

(1) Payment of unitrust amount—(i) In
general. A qualified unitrust interest is
an irrevocable right to receive pay-
ment periodically, but not less fre-
quently than annually, of a fixed per-
centage of the net fair market value of
the trust assets, determined annually.
For rules relating to computation of
the net fair market value of the trust
assets see §25.2522(c)-3(c)(2)(vii). The
unitrust amount must be payable to
(or for the benefit of) the holder of the
unitrust interest at least annually. A
right of withdrawal, whether or not cu-
mulative, is not a qualified unitrust in-
terest. Issuance of a note, other debt
instrument, option, or other similar fi-
nancial arrangement, directly or indi-
rectly, in satisfaction of the unitrust
amount does not constitute payment of
the unitrust amount.

(ii) Fixed percentage. A fixed percent-
age is a fraction or percentage of the
net fair market value of the trust as-
sets, determined annually, payable pe-
riodically but not less frequently than
annually, but only to the extent the
fraction or percentage does not exceed
120 percent of the fixed fraction or per-
centage payable in the preceding year.

(iii) Income in excess of wunitrust
amount. A unitrust interest does not
fail to be a qualified unitrust interest
merely because the trust permits in-
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come in excess of the amount required
to pay the unitrust amount to be paid
to or for the benefit of the holder of the
qualified unitrust interest. Neverthe-
less, the right to receive the excess in-
come is not a qualified interest and is
not taken into account in valuing the
qualified unitrust interest.

(2) Incorrect valuations of trust prop-
erty. The governing instrument must
contain provisions meeting the require-
ments of §1.664-3(a)(1)(iii) of this chap-
ter (relating to the incorrect deter-
mination of the fair market value of
the property in the trust).

(3) Period for payment of unitrust
amount. The unitrust amount may be
payable based on either the anniver-
sary date of the creation of the trust or
the taxable year of the trust. In either
situation, the unitrust amount may be
paid annually or more frequently, such
as semi-annually, quarterly, or month-
ly. If the payment is made based on the
anniversary date, proration of the
unitrust amount is required only if the
last period during which the annuity is
payable to the grantor is a period of
less than 12 months. If the payment is
made based on the taxable year, prora-
tion of the unitrust amount is required
for each short taxable year of the trust
during the grantor’s term. The pro-
rated amount is the annual unitrust
amount multiplied by a fraction, the
numerator of which is the number of
days in the short period and the de-
nominator of which is 365 (366 if Feb-
ruary 29 is a day included in the nu-
merator).

(4) Payment of the unitrust amount in
certain  circumstances. A  unitrust
amount payable based on the anniver-
sary date of the creation of the trust
must be paid no later than 105 days
after the anniversary date. A unitrust
amount payable based on the taxable
year of the trust may be paid after the
close of the taxable year, provided the
payment is made no later than the date
by which the trustee is required to file
the Federal income tax return of the
trust for the taxable year (without re-
gard to extensions). If the trustee re-
ports for the taxable year pursuant to
§1.671-4(b) of this chapter, the unitrust
payment must be made no later than
the date by which the trustee would
have been required to file the Federal
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income tax return of the trust for the
taxable year (without regard to exten-
sions) had the trustee reported pursu-
ant to §1.671-4(a) of this chapter.

(d) Requirements applicable to qualified
annuity interests and qualified unitrust
interests—(1) In general. To be a quali-
fied annuity or unitrust interest, an in-
terest must be a qualified annuity in-
terest in every respect or a qualified
unitrust interest in every respect. For
example, if the interest consists of the
right to receive each year a payment
equal to the lesser of a fixed amount of
the initial trust assets or a fixed per-
centage of the annual value of the
trust assets, the interest is not a quali-
fied interest. If, however, the interest
consists of the right to receive each
year a payment equal to the greater of
a stated dollar amount or a fixed per-
centage of the initial trust assets or a
fixed percentage of the annual value of
the trust assets, the interest is a quali-
fied interest that is valued at the
greater of the two values. To be a
qualified interest, the interest must
meet the definition of and function ex-
clusively as a qualified interest from
the creation of the trust.

(2) Amounts payable to other persons.
The governing instrument must pro-
hibit distributions from the trust to or
for the benefit of any person other than
the holder of the qualified annuity or
unitrust interest during the term of
the qualified interest.

(3) Term of the annuity or unitrust in-
terest. The governing instrument must
fix the term of the annuity or unitrust
interest. The term must be for the life
of the term holder, for a specified term
of years, or for the shorter (but not the
longer) of those periods. Successive
term interests for the benefit of the
same individual are treated as the
same term interest.

(4) Commutation. The governing in-
strument must prohibit commutation
(prepayment) of the interest of the
term holder.

(5) Use of debt obligations to satisfy the
annuity or unitrust payment obligation—
(1) In general. In the case of a trust cre-
ated on or after September 20, 1999, the
trust instrument must prohibit the
trustee from issuing a note, other debt
instrument, option, or other similar fi-
nancial arrangement in satisfaction of
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the annuity or unitrust payment obli-
gation.

(i) Special rule in the case of a trust
created prior to September 20, 1999. In the
case of a trust created prior to Sep-
tember 20, 1999, the interest will be
treated as a qualified interest under
section 2702(b) if—

(A) Notes, other debt instruments,
options, or similar financial arrange-
ments are not issued after September
20, 1999, to satisfy the annuity or
unitrust payment obligation; and

(B) Any notes or any other debt in-
struments that were issued to satisfy
the annual payment obligation on or
prior to September 20, 1999, are paid in
full by December 31, 1999, and any op-
tion or similar financial arrangement
issued to satisfy the annual payment
obligation is terminated by December
31, 1999, such that the grantor receives
cash or other trust assets in satisfac-
tion of the payment obligation. For
purposes of the preceding sentence, an
option will be considered terminated
only if the grantor receives cash or
other trust assets equal in value to the
greater of the required annuity or
unitrust payment plus interest com-
puted under section 7520 of the Internal
Revenue Code, or the fair market value
of the option.

(e) Examples. The following examples
illustrate the rules of paragraphs (b),
(c), and (d) of this section. Each exam-
ple assumes that all applicable require-
ments for a qualified interest are met
unless otherwise specifically stated.

Example 1. A transfers property to an irrev-
ocable trust, retaining the right to receive
the greater of $10,000 or the trust income in
each year for a term of 10-years. Upon expi-
ration of the 10-year term, the trust is to ter-
minate and the entire trust corpus is to be
paid to A’s child, provided that if A dies
within the 10-year term the trust corpus is to
be paid to A’s estate. A’s annual payment
right is a qualified annuity interest to the
extent of the right to receive $10,000 per year
for 10 years or until A’s prior death, and is
valued under section 7520 without regard to
the right to receive any income in excess of
$10,000 per year. The contingent reversion is
valued at zero. The amount of A’s gift is the
fair market value of the property transferred
to the trust less the value of the qualified
annuity interest.

Example 2. U transfers property to an irrev-
ocable trust, retaining the right to receive
$10,000 in each of years 1 through 3, $12,000 in
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each of years 4 through 6, and $15,000 in each
of years 7 through 10. The interest is a quali-
fied annuity interest to the extent of U’s
right to receive $10,000 per year in years 1
through 3, $12,000 in years 4 through 6, $14,400
in year 7, and $15,000 in years 8 through 10,
because those amounts represent the lower
of the amount actually payable each year or
an amount that does not exceed 120 percent
of the stated dollar amount for the preceding
year.

Example 3. S transfers property to an irrev-
ocable trust, retaining the right to receive
$50,000 in each of years 1 through 3 and
$10,000 in each of years 4 through 10. S’s en-
tire retained interest is a qualified annuity
interest.

Example 4. R transfers property to an irrev-
ocable trust retaining the right to receive
annually an amount equal to the lesser of 8
percent of the initial fair market value of
the trust property or the trust income for
the year. R’s annual payment right is not a
qualified annuity interest to any extent be-
cause R does not have the irrevocable right
to receive a fixed amount for each year of
the term.

Example 5. A transfers property to an irrev-
ocable trust, retaining the right to receive 5
percent of the net fair market value of the
trust property, valued annually, for 10 years.
If A dies within the 10-year term, the
unitrust amount is to be paid to A’s estate
for the balance of the term. A’s interest is a
qualified unitrust interest to the extent of
the right to receive the unitrust payment for
10 years or until A’s prior death.

Example 6. The facts are the same as in Ex-
ample 5, except that if A dies within the 10-
year term the unitrust amount will be paid
to A’s estate for an additional 35 years. The
result is the same as in Example 5, because
the 10-year term is the only term that is
fixed and ascertainable at the creation of the
interest.

Example 7. B transfers property to an irrev-
ocable trust retaining the right to receive
annually an amount equal to 8 percent of the
initial fair market value of the trust prop-
erty for 10 years. Upon expiration of the 10-
year term, the trust is to terminate and the
entire trust corpus is to be paid to B’s child.
The governing instrument provides that in-
come in excess of the annuity amount may
be paid to B’s child in the trustee’s discre-
tion. B’s interest is not a qualified annuity
interest to any extent because a person other
than the individual holding the term interest
may receive distributions from the trust dur-
ing the term.

(f) Qualified remainder interest—(1) Re-
quirements. An interest is a qualified re-
mainder interest only if it meets all of
the following requirements:

(i) It is a qualified remainder interest
in every respect.
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(ii) 1t meets the definition of and
functions exclusively as a qualified in-
terest from the creation of the inter-
est.

(iii) 1t is non-contingent. For this
purpose, an interest is non-contingent
only if it is payable to the beneficiary
or the beneficiary’s estate in all
events.

(iv) All interests in the trust, other
than non-contingent remainder inter-
ests, are qualified annuity interests or
qualified unitrust interests. Thus, an
interest is a qualified remainder inter-
est only if the governing instrument
does not permit payment of income in
excess of the annuity or unitrust
amount to the holder of the qualified
annuity or unitrust interest.

(2) Remainder interest. Remainder in-
terest is the right to receive all or a
fractional share of the trust property
on termination of all or a fractional
share of the trust. Remainder interest
includes a reversion. A transferor’s
right to receive an amount that is a
stated or pecuniary amount is not a re-
mainder interest. Thus, the right to re-
ceive the original value of the trust
corpus (or a fractional share) is not a
remainder interest.

(3) Examples. The following examples
illustrate rules of this paragraph (f).
Each example assumes that all applica-
ble requirements of a qualified interest
are met unless otherwise specifically
stated.

Example 1. A transfers property to an irrev-
ocable trust. The income of the trust is pay-
able to A’s child for life. On the death of A’s
child, the trust is to terminate and the trust
corpus is to be paid to A. A’s remainder in-
terest is not a qualified remainder interest
because the interest of A’s child is neither a
qualified annuity interest nor a qualified
unitrust interest.

Example 2. The facts are the same as in Ex-
ample 1, except that A’s child has the right to
receive the greater of the income of the trust
or $10,000 per year. A’s remainder interest is
not a qualified remainder interest because
the right of A’s child to receive income in ex-
cess of the annuity amount is not a qualified
interest.

Example 3. A transfers property to an irrev-
ocable trust. The trust provides a qualified
annuity interest to A’s child for 12 years. An
amount equal to the initial value of the
trust corpus is to be paid to A at the end of
that period and the balance is to be paid to
A’s grandchild. A’s interest is not a qualified
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remainder interest because the amount A is
to receive is not a fractional share of the
trust property.

Example 4. U transfers property to an irrev-

ocable trust. The trust provides a qualified
unitrust interest to U’s child for 15 years, at
which time the trust terminates and the
trust corpus is paid to U or, if U is not then
living, to U’s child. Because U’s remainder
interest is contingent, it is not a qualified
remainder interest.
[T.D. 8395, 57 FR 4267, Feb. 4, 1992, as amend-
ed by T.D. 8536, 59 FR 23157, May 5, 1994; T.D.
8633, 60 FR 66090, Dec. 21, 1995; T.D. 8899, 65
FR 53588, Sept. 5, 2000; 65 FR 70792, Nov. 28,
2000]

§25.2702-4 Certain property treated as
held in trust.

(a) In general. For purposes of section
2702, a transfer of an interest in prop-
erty with respect to which there are
one or more term interests is treated
as a transfer in trust. A term interest
is one of a series of successive (as con-
trasted with concurrent) interests.
Thus, a life interest in property or an
interest in property for a term of years
is a term interest. However, a term in-
terest does not include a fee interest in
property merely because it is held as a
tenant in common, a tenant by the
entireties, or a joint tenant with right
of survivorship.

(b) Leases. A leasehold interest in
property is not a term interest to the
extent the lease is for full and adequate
consideration (without regard to sec-
tion 2702). A lease will be considered for
full and adequate consideration if,
under all the facts and circumstances
as of the time the lease is entered into
or extended, a good faith effort is made
to determine the fair rental value of
the property and the terms of the lease
conform to the value so determined.

(c) Joint purchases. Solely for pur-
poses of section 2702, if an individual
acquires a term interest in property
and, in the same transaction or series
of transactions, one or more members
of the individual’s family acquire an
interest in the same property, the indi-
vidual acquiring the term interest is
treated as acquiring the entire prop-
erty so acquired, and transferring to
each of those family members the in-
terests acquired by that family mem-
ber in exchange for any consideration
paid by that family member. For pur-
poses of this paragraph (c), the amount

§25.2702-4

of the individual’s gift will not exceed
the amount of consideration furnished
by that individual for all interests in
the property.

(d) Examples. The following examples
illustrate rules of this section:

Example 1. A purchases a 20-year term in-
terest in an apartment building and A’s child
purchases the remainder interest in the
property. A and A’s child each provide the
portion of the purchase price equal to the
value of their respective interests in the
property determined under section 7520.
Solely for purposes of section 2702, A is
treated as acquiring the entire property and
transferring the remainder interest to A’s
child in exchange for the portion of the pur-
chase price provided by A’s child. In deter-
mining the amount of A’s gift, A’s retained
interest is valued at zero because it is not a
qualified interest.

Example 2. K holds rental real estate valued
at $100,000. K sells a remainder interest in
the property to K’s child, retaining the right
to receive the income from the property for
20 years. Assume the purchase price paid by
K’s child for the remainder interest is equal
to the value of the interest determined under
section 7520. K’s retained interest is not a
qualified interest and is therefore valued at
zero. K has made a gift in the amount of
$100,000 less the consideration received from
K’s child.

Example 3. G and G’s child each acquire a 50
percent undivided interest as tenants in
common in an office building. The interests
of G and G’s child are not term interests to
which section 2702 applies.

Example 4. B purchases a life estate in
property from R, B’s grandparent, for $100
and B’s child purchases the remainder inter-
est for $50. Assume that the value of the
property is $300, the value of the life estate
determined under section 7520 is $250 and the
value of the remainder interest is $50. B is
treated as acquiring the entire property and
transferring the remainder interest to B’s
child. However, the amount of B’s gift is
$100, the amount of consideration ($100) fur-
nished by B for B’s interest.

Example 5. H and W enter into a written
agreement relative to their marital and
property rights that requires W to transfer
property to an irrevocable trust, the terms
of which provide that the income of the trust
will be paid to H for 10 years. On the expira-
tion of the 10-year term, the trust is to ter-
minate and the trust corpus is to be paid to
W. H and W divorce within two years after
the agreement is entered into. Pursuant to
section 2516, the transfer to H would other-
wise be deemed to be for full and adequate
consideration. Section 2702 does not apply to
the acquisition of the term interest by H be-
cause no member of H’s family acquired an
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interest in the property in the same trans-
action or series of transactions. The result
would not be the same if, on the termination
of H’s interest in the trust, the trust corpus
were distributable to the children of H and W
rather than W.

[T.D. 8395, 57 FR 4269, Feb. 4, 1992]

§25.2702-5 Personal residence trusts.

(a)(1) In general. Section 2702 does not
apply to a transfer in trust meeting the
requirements of this section. A transfer
in trust meets the requirements of this
section only if the trust is a personal
residence trust (as defined in paragraph
(b) of this section). A trust meeting the
requirements of a qualified personal
residence trust (as defined in paragraph
(c) of this section) is treated as a per-
sonal residence trust. A trust of which
the term holder is the grantor that
otherwise meets the requirements of a
personal residence trust (or a qualified
personal residence trust) is not a per-
sonal residence trust (or a qualified
personal residence trust) if, at the time
of transfer, the term holder of the trust
already holds term interests in two
trusts that are personal residence
trusts (or qualified personal residence
trusts) of which the term holder was
the grantor. For this purpose, trusts
holding fractional interests in the
same residence are treated as one
trust.

(2) Modification of trust. A trust that
does not comply with one or more of
the regulatory requirements under
paragraph (b) or (c) of this section will,
nonetheless, be treated as satisfying
these requirements if the trust is modi-
fied, by judicial reformation (or non-
judicial reformation if effective under
state law), to comply with the require-
ments. In the case of a trust created
after December 31, 1996, the reforma-
tion must be commenced within 90
days after the due date (including ex-
tensions) for the filing of the gift tax
return reporting the transfer of the
residence under section 6075 and must
be completed within a reasonable time
after commencement. If the reforma-
tion is not completed by the due date
(including extensions) for filing the
gift tax return, the grantor or
grantor’s spouse must attach a state-
ment to the gift tax return stating that
the reformation has been commenced
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or will be commenced within the 90-day
period. In the case of a trust created
before January 1, 1997, the reformation
must be commenced within 90 days
after December 23, 1997 and must be
completed within a reasonable time
after commencement.

(b) Personal residence trust—(1) In gen-
eral. A personal residence trust is a
trust the governing instrument of
which prohibits the trust from holding,
for the original duration of the term
interest, any asset other than one resi-
dence to be used or held for use as a
personal residence of the term holder
and qualified proceeds (as defined in
paragraph (b)(3) of this section). A resi-
dence is held for use as a personal resi-
dence of the term holder so long as the
residence is not occupied by any other
person (other than the spouse or a de-
pendent of the term holder) and is
available at all times for use by the
term holder as a personal residence. A
trust does not meet the requirements
of this section if, during the original
duration of the term interest, the resi-
dence may be sold or otherwise trans-
ferred by the trust or may be used for
a purpose other than as a personal resi-
dence of the term holder. In addition,
the trust does not meet the require-
ments of this section unless the gov-
erning instrument prohibits the trust
from selling or transferring the resi-
dence, directly or indirectly, to the
grantor, the grantor’s spouse, or an en-
tity controlled by the grantor or the
grantor’s spouse, at any time after the
original duration of the term interest
during which the trust is a grantor
trust. For purposes of the preceding
sentence, a sale or transfer to another
grantor trust of the grantor or the
grantor’s spouse is considered a sale or
transfer to the grantor or the grantor’s
spouse; however, a distribution (for no
consideration) upon or after the expira-
tion of the original duration of the
term interest to another grantor trust
of the grantor or the grantor’s spouse
pursuant to the express terms of the
trust will not be considered a sale or
transfer to the grantor or the grantor’s
spouse if such other grantor trust pro-
hibits the sale or transfer of the prop-
erty to the grantor, the grantor’s
spouse, or an entity controlled by the
grantor or the grantor’s spouse. In the
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event the grantor dies prior to the ex-
piration of the original duration of the
term interest, this paragraph (b)(1)
does not apply to the distribution (for
no consideration) of the residence to
any person (including the grantor’s es-
tate) pursuant to the express terms of
the trust or pursuant to the exercise of
a power retained by the grantor under
the terms of the trust. Further, this
paragraph (b)(1) does not apply to any
outright distribution (for no consider-
ation) of the residence to the grantor’s
spouse after the expiration of the origi-
nal duration of the term interest pur-
suant to the express terms of the trust.
For purposes of this paragraph (b)(1), a
grantor trust is a trust treated as owned
in whole or in part by the grantor or
the grantor’s spouse pursuant to sec-
tions 671 through 678, and control is de-
fined in §25.2701-2(b)(5)(ii) and (iii). Ex-
penses of the trust whether or not at-
tributable to trust principal may be
paid directly by the term holder of the
trust.

(2) Personal residence—(i) In general.
For purposes of this paragraph (b), a
personal residence of a term holder is
either—

(A) The principal residence of the
term holder (within the meaning of
section 1034);

(B) One other residence of the term
holder (within the meaning of section
280A(d)(1) but without regard to section
280A(d)(2)); or

(C) An undivided fractional interest
in either.

(ii) Additional property. A personal
residence may include appurtenant
structures used by the term holder for
residential purposes and adjacent land
not in excess of that which is reason-
ably appropriate for residential pur-
poses (taking into account the resi-
dence’s size and location). The fact
that a residence is subject to a mort-
gage does not affect its status as a per-
sonal residence. The term personal res-
idence does not include any personal
property (e.g., household furnishings).

(iii) Use of residence. A residence is a
personal residence only if its primary
use is as a residence of the term holder
when occupied by the term holder. The
principal residence of the term holder
will not fail to meet the requirements
of the preceding sentence merely be-
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cause a portion of the residence is used
in an activity meeting the require-
ments of section 280A(c) (1) or (4) (re-
lating to deductibility of expenses re-
lated to certain uses), provided that
such use is secondary to use of the resi-
dence as a residence. A residence is not
used primarily as a residence if it is
used to provide transient lodging and
substantial services are provided in
connection with the provision of lodg-
ing (e.g. a hotel or a bed and breakfast).
A residence is not a personal residence
if, during any period not occupied by
the term holder, its primary use is
other than as a residence.

(iv) Interests of spouses in the same res-
idence. If spouses hold interests in the
same residence (including community
property interests), the spouses may
transfer their interests in the residence
(or a fractional portion of their inter-
ests in the residence) to the same per-
sonal residence trust, provided that the
governing instrument prohibits any
person other than one of the spouses
from holding a term interest in the
trust concurrently with the other
spouse.

(3) Qualified proceeds. Qualified pro-
ceeds means the proceeds payable as a
result of damage to, or destruction or
involuntary conversion (within the
meaning of section 1033) of, the resi-
dence held by a personal residence
trust, provided that the governing in-
strument requires that the proceeds
(including any income thereon) be rein-
vested in a personal residence within
two years from the date on which the
proceeds are received.

(c) Qualified personal residence trust—
(1) In general. A qualified personal resi-
dence trust is a trust meeting all the
requirements of this paragraph (c).
These requirements must be met by
provisions in the governing instru-
ment, and these governing instrument
provisions must by their terms con-
tinue in effect during the existence of
any term interest in the trust.

(2) Personal residence—(i) In general.
For purposes of this paragraph (c), a
personal residence of a term holder is
either—

(A) The principal residence of the
term holder (within the meaning of
section 1034);
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(B) One other residence of the term
holder (within the meaning of section
280A(d)(1) but without regard to section
280A(d)(2)); or

(C) An undivided fractional interest
in either.

(ii) Additional property. A personal
residence may include appurtenant
structures used by the term holder for
residential purposes and adjacent land
not in excess of that which is reason-
ably appropriate for residential pur-
poses (taking into account the resi-
dence’s size and location). The fact
that a residence is subject to a mort-
gage does not affect its status as a per-
sonal residence. The term personal res-
idence does not include any personal
property (e.g., household furnishings).

(iii) Use of residence. A residence is a
personal residence only if its primary
use is as a residence of the term holder
when occupied by the term holder. The
principal residence of the term holder
will not fail to meet the requirements
of the preceding sentence merely be-
cause a portion of the residence is used
in an activity meeting the require-
ments of section 280A(c) (1) or (4) (re-
lating to deductibility of expenses re-
lated to certain uses), provided that
such use is secondary to use of the resi-
dence as a residence. A residence is not
used primarily as a residence if it is
used to provide transient lodging and
substantial services are provided in
connection with the provision of lodg-
ing (e.g., a hotel or a bed and break-
fast). A residence is not a personal resi-
dence if, during any period not occu-
pied by the term holder, its primary
use is other than as a residence. A resi-
dence is not a personal residence if,
during any period not occupied by the
term holder, its primary use is other
than as a residence.

(iv) Interests of spouses in the same res-
idence. If spouses hold interests in the
same residence (including community
property interests), the spouses may
transfer their interests in the residence
(or a fractional portion of their inter-
ests in the residence) to the same
qualified personal residence trust, pro-
vided that the governing instrument
prohibits any person other than one of
the spouses from holding a term inter-
est in the trust concurrently with the
other spouse.
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(3) Income of the trust. The governing
instrument must require that any in-
come of the trust be distributed to the
term holder not less frequently than

annually.
(4) Distributions from the trust to other
persons. The governing instrument

must prohibit distributions of corpus
to any beneficiary other than the
transferor prior to the expiration of
the retained term interest.

(5) Assets of the trust—(i) In general.
Except as otherwise provided in para-
graphs (c)(5)(ii) and (c)(8) of this sec-
tion, the governing instrument must
prohibit the trust from holding, for the
entire term of the trust, any asset
other than one residence to be used or
held for use (within the meaning of
paragraph (c)(7)(i) of this section) as a
personal residence of the term holder
(the “‘residence’).

(ii) Assets other than personal resi-
dence. Except as otherwise provided,
the governing instrument may permit
a qualified personal residence trust to
hold the following assets (in addition
to the residence) in the amounts and in
the manner described in this paragraph
©G)(ii):

(A) Additions of cash for payment of ex-
penses, etc.—(1) Additions. The gov-
erning instrument may permit addi-
tions of cash to the trust, and may per-
mit the trust to hold additions of cash
in a separate account, in an amount
which, when added to the cash already
held in the account for such purposes,
does not exceed the amount required:

(i) For payment of trust expenses (in-
cluding mortgage payments) already
incurred or reasonably expected to be
paid by the trust within six months
from the date the addition is made;

(if) For improvements to the resi-
dence to be paid by the trust within six
months from the date the addition is
made; and

(iii) For purchase by the trust of the
initial residence, within three months
of the date the trust is created, pro-
vided that no addition may be made for
this purpose, and the trust may not
hold any such addition, unless the
trustee has previously entered into a
contract to purchase that residence;
and

(iv) For purchase by the trust of a
residence to replace another residence,
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within three months of the date the ad-
dition is made, provided that no addi-
tion may be made for this purpose, and
the trust may not hold any such addi-
tion, unless the trustee has previously
entered into a contract to purchase
that residence.

(2) Distributions of excess cash. If the
governing instrument permits addi-
tions of cash to the trust pursuant to
paragraph (c)(5)(ii)(A)(1) of this sec-
tion, the governing instrument must
require that the trustee determine, not
less frequently than quarterly, the
amounts held by the trust for payment
of expenses in excess of the amounts
permitted by that paragraph and must
require that those amounts be distrib-
uted immediately thereafter to the
term holder. In addition, the governing
instrument must require, upon termi-
nation of the term holder’s interest in
the trust, any amounts held by the
trust for the purposes permitted by
paragraph (c)(5)(ii)(A)(1) of this section
that are not used to pay trust expenses
due and payable on the date of termi-
nation (including expenses directly re-
lated to termination) be distributed
outright to the term holder within 30
days of termination.

(B) Improvements. The governing in-
strument may permit improvements to
the residence to be added to the trust
and may permit the trust to hold such
improvements, provided that the resi-
dence, as improved, meets the require-
ments of a personal residence.

(C) Sale proceeds. The governing in-
strument may permit the sale of the
residence (except as set forth in para-
graph (c)(9) of this section) and may
permit the trust to hold proceeds from
the sale of the residence, in a separate
account.

(D) Insurance and insurance proceeds.
The governing instrument may permit
the trust to hold one or more policies
of insurance on the residence. In addi-
tion, the governing instrument may
permit the trust to hold, in a separate
account, proceeds of insurance payable
to the trust as a result of damage to or
destruction of the residence. For pur-
poses of this paragraph, amounts
(other than insurance proceeds payable
to the trust as a result of damage to or
destruction of the residence) received
as a result of the involuntary conver-
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sion (within the meaning of section
1033) of the residence are treated as
proceeds of insurance.

(6) Commutation. The governing in-
strument must prohibit commutation
(prepayment) of the term holder’s in-
terest.

(7) Cessation of use as a personal resi-
dence—(i) In general. The governing in-
strument must provide that a trust
ceases to be a qualified personal resi-
dence trust if the residence ceases to be
used or held for use as a personal resi-
dence of the term holder. A residence is
held for use as a personal residence of
the term holder so long as the resi-
dence is not occupied by any other per-
son (other than the spouse or a depend-
ent of the term holder) and is available
at all times for use by the term holder
as a personal residence. See §25.2702-
5(c)(8) for rules governing disposition
of assets of a trust as to which the
trust has ceased to be a qualified per-
sonal residence trust.

(ii) Sale of personal residence. The gov-
erning instrument must provide that
the trust ceases to be a qualified per-
sonal residence trust upon sale of the
residence if the governing instrument
does not permit the trust to hold pro-
ceeds of sale of the residence pursuant
to paragraph (c)(5)(ii)(C) of this sec-
tion. If the governing instrument per-
mits the trust to hold proceeds of sale
pursuant to that paragraph, the gov-
erning instrument must provide that
the trust ceases to be a qualified per-
sonal residence trust with respect to
all proceeds of sale held by the trust
not later than the earlier of—

(A) The date that is two years after
the date of sale;

(B) The termination of the term hold-
er’s interest in the trust; or

(C) The date on which a new resi-
dence is acquired by the trust.

(iii) Damage to or destruction of per-
sonal residence—(A) In general. The gov-
erning instrument must provide that,
if damage or destruction renders the
residence unusable as a residence, the
trust ceases to be a qualified personal
residence trust on the date that is two
years after the date of damage or de-
struction (or the date of termination of
the term holder’s interest in the trust,
if earlier) unless, prior to such date—
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(1) Replacement of or repairs to the
residence are completed; or

(2) A new residence is acquired by the
trust.

(B) Insurance proceeds. For purposes
of this paragraph (C)(7)(iii), if the gov-
erning instrument permits the trust to
hold proceeds of insurance received as
a result of damage to or destruction of
the residence pursuant to paragraph
(c)(5)(ii)(D) of this section, the gov-
erning instrument must contain provi-
sions similar to those required by para-
graph (c)(7)(ii) of this section.

(8) Disposition of trust assets on ces-
sation as personal residence trust—(i) In
general. The governing instrument
must provide that, within 30 days after
the date on which the trust has ceased
to be a qualified personal residence
trust with respect to certain assets, ei-
ther—

(A) The assets be distributed outright
to the term holder;

(B) The assets be converted to and
held for the balance of the term hold-
er’s term in a separate share of the
trust meeting the requirements of a
qualified annuity interest; or

(C) In the trustee’s sole discretion,
the trustee may elect to comply with
either paragraph (c)(8)(i) (A) or (B) of
this section pursuant to their terms.

(ii) Requirements for conversion to a
qualified annuity interest—(A) Governing
instrument requirements. For assets sub-
ject to this paragraph (c)(8) to be con-
verted to and held as a qualified annu-
ity interest, the governing instrument
must contain all provisions required by
§25.2702-3 with respect to a qualified
annuity interest.

(B) Effective date of annuity. The gov-
erning instrument must provide that
the right of the term holder to receive
the annuity amount begins on the date
of sale of the residence, the date of
damage to or destruction of the resi-
dence, or the date on which the resi-
dence ceases to be used or held for use
as a personal residence, as the case
may be (‘“‘the cessation date’’). Not-
withstanding the preceding sentence,
the governing instrument may provide
that the trustee may defer payment of
any annuity amount otherwise payable
after the cessation date until the date
that is 30 days after the assets are con-
verted to a qualified annuity interest
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under paragraph (c)(8)(i)(B) of this sec-
tion (‘“the conversion date’’); provided
that any deferred payment must bear
interest from the cessation date at a
rate not less than the section 7520 rate
in effect on the cessation date. The
governing instrument may permit the
trustee to reduce aggregate deferred
annuity payments by the amount of in-
come actually distributed by the trust
to the term holder during the deferral
period.

(C) Determination of annuity amount—
(1) In general. The governing instru-
ment must require that the annuity
amount be no less than the amount de-
termined under this paragraph (C).

(2) Entire trust ceases to be a qualified
personal residence trust. If, on the con-
version date, the assets of the trust do
not include a residence used or held for
use as a personal residence, the annu-
ity may not be less than an amount de-
termined by dividing the lesser of the
value of all interests retained by the
term holder (as of the date of the origi-
nal transfer or transfers) or the value
of all the trust assets (as of the conver-
sion date) by an annuity factor deter-
mined—

(i) For the original term of the term
holder’s interest; and

(ii) At the rate used in valuing the re-
tained interest at the time of the origi-
nal transfer.

(3) Portion of trust continues as quali-
fied personal residence trust. If, on the
conversion date, the assets of the trust
include a residence used or held for use
as a personal residence, the annuity
must not be less than the amount de-
termined under paragraph
(©)(8)(ii)(C)(2) of this section multiplied
by a fraction. The numerator of the
fraction is the excess of the fair mar-
ket value of the trust assets on the
conversion date over the fair market
value of the assets as to which the
trust continues as a qualified personal
residence trust, and the denominator of
the fraction is the fair market value of
the trust assets on the conversion date.

(9) Sale of residence to grantor,
grantor’s spouse, or entity controlled by
grantor or grantor’s spouse. The gov-
erning instrument must prohibit the
trust from selling or transferring the
residence, directly or indirectly, to the
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grantor, the grantor’s spouse, or an en-
tity controlled by the grantor or the
grantor’s spouse during the retained
term interest of the trust, or at any
time after the retained term interest
that the trust is a grantor trust. For
purposes of the preceding sentence, a
sale or transfer to another grantor
trust of the grantor or the grantor’s
spouse is considered a sale or transfer
to the grantor or the grantor’s spouse;
however, a distribution (for no consid-
eration) upon or after the expiration of
the retained term interest to another
grantor trust of the grantor or the
grantor’s spouse pursuant to the ex-
press terms of the trust will not be
considered a sale or transfer to the
grantor or the grantor’s spouse if such
other grantor trust prohibits the sale
or transfer of the property to the
grantor, the grantor’s spouse, or an en-
tity controlled by the grantor or the
grantor’s spouse. In the event the
grantor dies prior to the expiration of
the retained term interest, this para-
graph (c)(9) does not apply to the dis-
tribution (for no consideration) of the
residence to any person (including the
grantor’s estate) pursuant to the ex-
press terms of the trust or pursuant to
the exercise of a power retained by the
grantor under the terms of the trust.
Further, this paragraph (c)(9) does not
apply to an outright distribution (for
no consideration) of the residence to
the grantor’s spouse after the expira-
tion of the retained trust term pursu-
ant to the express terms of the trust.
For purposes of this paragraph (c)(9), a
grantor trust is a trust treated as owned
in whole or in part by the grantor or
the grantor’s spouse pursuant to sec-
tions 671 through 678, and control is de-
fined in §25.2701-2(b)(5)(ii) and (iii).

(d) Examples. The following examples
illustrate rules of this section. Each
example assumes that all applicable re-
quirements of a personal residence
trust (or qualified personal residence
trust) are met unless otherwise stated.

Example 1. C maintains C’s principal place
of business in one room of C’s principal resi-
dence. The room meets the requirements of
section 280A(c)(1) for deductibility of ex-
penses related to such use. The residence is
a personal residence.

Example 2. L owns a vacation condominium
that L rents out for six months of the year,
but which is treated as L’s residence under
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section 280A(d)(1) because L occupies it for at
least 18 days per year. L provides no substan-
tial services in connection with the rental of
the condominium. L transfers the condo-
minium to an irrevocable trust, the terms of
which meet the requirements of a qualified
personal residence trust. L retains the right
to use the condominium during L’s lifetime.
The trust is a qualified personal residence
trust.

Example 3. W owns a 200-acre farm. The
farm includes a house, barns, equipment
buildings, a silo, and enclosures for confine-
ment of farm animals. W transfers the farm
to an irrevocable trust, retaining the use of
the farm for 20 years, with the remainder to
W’s child. The trust is not a personal resi-
dence trust because the farm includes assets
not meeting the requirements of a personal
residence.

Example 4. A transfers A’s principal resi-
dence to an irrevocable trust, retaining the
right to use the residence for a 20-year term.
The governing instrument of the trust does
not prohibit the trust from holding personal
property. The trust is not a qualified per-
sonal residence trust.

Example 5. T transfers a personal residence
to a trust that meets the requirements of a
qualified personal residence trust, retaining
a term interest in the trust for 10 years. Dur-
ing the period of T’s retained term interest,
T is forced for health reasons to move to a
nursing home. T’s spouse continues to oc-
cupy the residence. If the residence is avail-
able at all times for T’s use as a residence
during the term (without regard to T’s abil-
ity to actually use the residence), the resi-
dence continues to be held for T’s use and
the trust does not cease to be a qualified per-
sonal residence trust. The residence would
cease to be held for use as a personal resi-
dence of T if the trustee rented the residence
to an unrelated party, because the residence
would no longer be available for T’s use at
all times.

Example 6. T transfers T’s personal resi-
dence to a trust that meets the requirements
of a qualified personal residence trust, re-
taining the right to use the residence for 12
years. On the date the residence is trans-
ferred to the trust, the fair market value of
the residence is $100,000. After 6 years, the
trustee sells the residence, receiving net pro-
ceeds of $250,000, and invests the proceeds of
sale in common stock. After an additional
eighteen months, the common stock has paid
$15,000 in dividends and has a fair market
value of $260,000. On that date, the trustee
purchases a new residence for $200,000. On the
purchase of the new residence, the trust
ceases to be a qualified personal residence
trust with respect to any amount not rein-
vested in the new residence. The governing
instrument of the trust provides that the
trustee, in the trustee’s sole discretion, may
elect either to distribute the excess proceeds
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or to convert the proceeds into a qualified
annuity interest. The trustee elects the lat-
ter option. The amount of the annuity is the
amount of the annuity that would be payable
if no portion of the sale proceeds had been
reinvested in a personal residence multiplied
by a fraction. The numerator of the fraction
is $60,000 (the amount remaining after rein-
vestment) and the denominator of the frac-
tion is $260,000 (the fair market value of the
trust assets on the conversion date). The ob-
ligation to pay the annuity commences on
the date of sale, but payment of the annuity
that otherwise would have been payable dur-
ing the period between the date of sale and
the date on which the trust ceased to be a
qualified personal residence trust with re-
spect to the excess proceeds may be deferred
until 30 days after the date on which the new
residence is purchased. Any amount deferred
must bear compound interest from the date
the annuity is payable at the section 7520
rate in effect on the date of sale. The $15,000
of income distributed to the term holder dur-
ing that period may be used to reduce the
annuity amount payable with respect to that
period if the governing instrument so pro-
vides and thus reduce the amount on which
compound interest is computed.

[T.D. 8395, 57 FR 4269, Feb. 4, 1992; T.D. 8395,
57 FR 11265, Apr. 2, 1992, as amended by T.D.
8743, 62 FR 66988, Dec. 23, 1997]

§25.2702-6 Reduction in taxable gifts.

(a) Transfers of retained interests in
trust—(1) Inter vivos transfers. If an indi-
vidual subsequently transfers by gift
an interest in trust previously valued
(when held by that individual) under
§25.2702-2 (b)(1) or (c), the individual is
entitled to a reduction in aggregate
taxable gifts. The amount of the reduc-
tion is determined under paragraph (b)
of this section. Thus, for example, if an
individual transferred property to an
irrevocable trust, retaining an interest
in the trust that was valued at zero
under §25.2702-2(b)(1), and the indi-
vidual later transfers the retained in-
terest by gift, the individual is entitled
to a reduction in aggregate taxable
gifts on the subsequent transfer. For
purposes of this section, aggregate tax-
able gifts means the aggregate sum of
the individual’s taxable gifts for the
calendar year determined under section
2502(a)(1).

(2) Testamentary transfers. If either—

(i) A term interest in trust is in-
cluded in an individual’s gross estate
solely by reason of section 2033, or

26 CFR Ch. | (4-1-04 Edition)

(ii) A remainder interest in trust is
included in an individual’s gross estate,

and the interest was previously valued
(when held by that individual) under
§25.2702-2(b)(1) or (c), the individual’s
estate is entitled to a reduction in the
individual’s adjusted taxable gifts in
computing the Federal estate tax pay-
able under section 2001. The amount of
the reduction is determined under
paragraph (b) of this section.

(3) Gift splitting on subsequent transfer.
If an individual who is entitled to a re-
duction in aggregate taxable gifts (or
adjusted taxable gifts) subsequently
transfers the interest in a transfer
treated as made one-half by the indi-
vidual’s spouse under section 2513, the
individual may assign one-half of the
amount of the reduction to the con-
senting spouse. The assignment must
be attached to the Form 709 on which
the consenting spouse reports the split
gift.

(b) Amount of reduction—(1) In general.
The amount of the reduction in aggre-
gate taxable gifts (or adjusted taxable
gifts) is the lesser of—

(i) The increase in the individual’s
taxable gifts resulting from the inter-
est being valued at the time of the ini-
tial transfer under §25.2702-2(b)(1) or
(c); or

(ii) The increase in the individual’s
taxable gifts (or gross estate) resulting
from the subsequent transfer of the in-
terest.

(2) Treatment of annual exclusion. For
purposes of determining the amount
under paragraph (b)(1)(ii) of this sec-
tion, the exclusion wunder section
2503(b) applies first to transfers in that
year other than the transfer of the in-
terest previously valued under §25.2702-
2(b)(1) or (c).

(3) Overlap with section 2001. Notwith-
standing paragraph (b)(1) of this sec-
tion, the amount of the reduction is re-
duced to the extent section 2001 would
apply to reduce the amount of an indi-
vidual’s adjusted taxable gifts with re-
spect to the same interest to which
paragraph (b)(1) of this section would
otherwise apply.

(c) Examples. The rules of this section
are illustrated by the following exam-
ples. The following facts apply for Ex-
amples 1-4:
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Facts. In 1992, X transferred property to an
irrevocable trust retaining the right to re-
ceive the trust income for life. On the death
of X, the trust is to terminate and the trust
corpus is to be paid to X’s child, C. X’s in-
come interest had a value under section 7520
of $40,000 at the time of the transfer; how-
ever, because X’s retained interest was not a
qualified interest, it was valued at zero
under §25.2702-2(b)(1) for purposes of deter-
mining the amount of X’s gift. X’s taxable
gifts in 1992 were therefore increased by
$40,000. In 1993, X transfers the income inter-
est to C for no consideration.

Example 1. Assume that the value under
section 7520 of the income interest on the
subsequent transfer to C is $30,000. If X
makes no other gifts to C in 1993, X is enti-
tled to a reduction in aggregate taxable gifts
of $20,000, the lesser of the amount by which
X’s taxable gifts were increased as a result of
the income interest being valued at zero on
the initial transfer ($40,000) or the amount by
which X’s taxable gifts are increased as a re-
sult of the subsequent transfer of the income
interest ($30,000 minus $10,000 annual exclu-
sion).

Example 2. Assume that in 1993, 4 months
after X transferred the income interest to C,
X transferred $5,000 cash to C. In deter-
mining the increase in taxable gifts occur-
ring on the subsequent transfer, the annual
exclusion under section 2503(b) is first ap-
plied to the cash gift. X is entitled to a re-
duction in aggregate taxable gifts of $25,000,
the lesser of the amount by which X’s tax-
able gifts were increased as a result of the
income interest being valued at zero on the
initial transfer ($40,000) or the amount by
which X’s taxable gifts are increased as a re-
sult of the subsequent transfer of the income
interest ($25,000 (($30,000+$5,000)—$10,000 an-
nual exclusion).

Example 3. Assume that the value under
section 7520 of the income interest on the
subsequent transfer to C is $55,000. X is enti-
tled to reduce aggregate taxable gifts by
$40,000, the lesser of the amount by which X’s
taxable gifts were increased as a result of the
income interest being valued at zero on the
initial transfer ($40,000) or the amount by
which X’s taxable gifts are increased as a re-
sult of the subsequent transfer of the income
interest ($55,000 minus $10,000 annual exclu-
sion = $45,000).

Example 4. Assume that X and X’s spouse,
S, split the subsequent gift to C. X is enti-
tled to assign one-half the reduction to S. If
the assignment is made, each is entitled to
reduce aggregate taxable gifts by $17,500, the
lesser of their portion of the increase in tax-
able gifts on the initial transfer by reason of
the application of section 2702 ($20,000) and
their portion of the increase in taxable gifts
on the subsequent transfer of the retained
interest ($27,500 —$10,000 annual exclusion).

§25.2702-6

Example 5. In 1992, A transfers property to
an irrevocable trust, retaining the right to
receive the trust income for 10 years. On the
expiration of the 10-year term, the trust is to
terminate and the trust corpus is to be paid
to A’s child, B. Assume that A’s term inter-
est has a value under section 7520 of $20,000
at the time of the transfer; however, because
A’s retained interest was not a qualified in-
terest, it was valued at zero under §25.2702-
2(b)(1) for purposes of determining the
amount of A’s gift. Assume also that A and
A’s spouse, S, split the gift of the remainder
interest under section 2513. In 1993, A trans-
fers A’s term interest to D, A’s other child,
for no consideration. A is entitled to reduce
A’s aggregate taxable gifts on the transfer.
Assume that A and S also split the subse-
quent gift to D, and that A dies one month
after making the subsequent transfer of the
term interest and S dies six months later.
The gift of the term interest is included in
A’s gross estate under section 2035(d)(2). To
the extent S’s taxable gifts are reduced pur-
suant to section 2001(e), S is entitled to no
reduction in aggregate or adjusted taxable
gifts under this section.

Example 6. T transfers property to an irrev-
ocable trust retaining the power to direct
the distribution of trust income for 10 years
among T’s descendants in whatever shares T
deems appropriate. On the expiration of the
10-year period, the trust corpus is to be paid
in equal shares to T’s children. T’s transfer
of the remainder interest is a completed gift.
Because T’s retained interest is not a quali-
fied interest, it is valued at zero under
§25.2702-2(b)(1) and the amount of T’s gift is
the fair market value of the property trans-
ferred to the trust. The distribution of in-
come each year is not a transfer of a re-
tained interest in trust. Therefore, T is not
entitled to reduce aggregate taxable gifts as
a result of the distributions of income from
the trust.

Example 7. The facts are the same as in Ex-
ample 6, except that after 3 years T exercises
the right to direct the distribution of trust
income by assigning the right to the income
for the balance of the term to T’s child, C.
The exercise is a transfer of a retained inter-
est in trust for purposes of this section. T is
entitled to reduce aggregate taxable gifts by
the lesser of the increase in taxable gifts re-
sulting from the application of section 2702
to the initial transfer or the increase in tax-
able gifts resulting from the transfer of the
retained interest in trust.

Example 8. In 1992, V purchases an income
interest for 10 years in property in the same
transaction or series of transactions in
which G, V’s child, purchases the remainder
interest in the same property. V dies in 1997
still holding the term interest, the value of
which is includible in V’s gross estate under
section 2033. V’s estate would be entitled to
a reduction in adjusted taxable gifts in the
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amount determined under paragraph (b) of
this section.

[T.D. 8395, 57 FR 4272, Feb. 4, 1992]

§25.2702-7 Effective dates.

Except as provided in this section,
§§25.2702-1 through 25.2702-6 apply as of
January 28, 1992. With respect to trans-
fers to which section 2702 applied made
prior to January 28, 1992, taxpayers
may rely on any reasonable interpreta-
tion of the statutory provisions. For
these purposes, the provisions of the
proposed regulations and the final reg-
ulations are considered a reasonable in-
terpretation of the statutory provi-
sions. The fourth through eighth sen-
tences of §25.2702-5(b)(1) and §25.2702-
5(c)(9) apply with respect to trusts cre-
ated after May 16, 1996.

[T.D. 8395, 57 FR 4273, Feb. 4, 1992, as amend-
ed by T.D. 8743, 62 FR 66989, Dec. 23, 1997]

§25.2703-1 Property subject to restric-
tive arrangements.

(a) Disregard of rights or restrictions—
(1) In general. For purposes of subtitle
B (relating to estate, gift, and genera-
tion-skipping transfer taxes), the value
of any property is determined without
regard to any right or restriction relat-
ing to the property.

(2) Right or restriction. For purposes of
this section, right or restriction
means—

(i) Any option, agreement, or other
right to acquire or use the property at
a price less than fair market value (de-
termined without regard to the option,
agreement, or right); or

(if) Any restriction on the right to
sell or use the property.

(3) Agreements, etc. containing rights or
restrictions. A right or restriction may
be contained in a partnership agree-
ment, articles of incorporation, cor-
porate bylaws, a shareholders’ agree-
ment, or any other agreement. A right
or restriction may be implicit in the
capital structure of an entity.

(4) Qualified easements. A perpetual
restriction on the use of real property
that qualified for a charitable deduc-
tion under either section 2522(d) or sec-
tion 2055(f) of the Internal Revenue
Code is not treated as a right or re-
striction.

(b) Exceptions—(1) In general. This
section does not apply to any right or
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restriction satisfying the following
three requirements—

(i) The right or restriction is a bona
fide business arrangement;

(ii) The right or restriction is not a
device to transfer property to the nat-
ural objects of the transferor’s bounty
for less than full and adequate consid-
eration in money or money’s worth;
and

(iii) At the time the right or restric-
tion is created, the terms of the right
or restriction are comparable to simi-
lar arrangements entered into by per-
sons in an arm’s length transaction.

(2) Separate requirements. Each of the
three requirements described in para-
graph (b)(1) of this section must be
independently satisfied for a right or
restriction to meet this exception.
Thus, for example, the mere showing
that a right or restriction is a bona
fide business arrangement is not suffi-
cient to establish that the right or re-
striction is not a device to transfer
property for less than full and adequate
consideration.

(3) Exception for certain rights or re-
strictions. A right or restriction is con-
sidered to meet each of the three re-
quirements described in paragraph
(b)(1) of this section if more than 50
percent by value of the property sub-
ject to the right or restriction is owned
directly or indirectly (within the
meaning of §25.2701-6) by individuals
who are not members of the trans-
feror’s family. In order to meet this ex-
ception, the property owned by those
individuals must be subject to the
right or restriction to the same extent
as the property owned by the trans-
feror. For purposes of this section,
members of the transferor’s family in-
clude the persons described in §25.2701-
2(b)(5) and any other individual who is
a natural object of the transferor’s
bounty. Any property held by a mem-
ber of the transferor’s family under the
rules of §25.2701-6 (without regard to
§25.2701-6(a)(5)) is treated as held only
by a member of the transferor’s family.

(4) Similar arrangement—(i) In general.
A right or restriction is treated as
comparable to similar arrangements
entered into by persons in an arm’s
length transaction if the right or re-
striction is one that could have been
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obtained in a fair bargain among unre-
lated parties in the same business deal-
ing with each other at arm’s length. A
right or restriction is considered a fair
bargain among unrelated parties in the
same business if it conforms with the
general practice of unrelated parties
under negotiated agreements in the
same business. This determination gen-
erally will entail consideration of such
factors as the expected term of the
agreement, the current fair market
value of the property, anticipated
changes in value during the term of the
arrangement, and the adequacy of any
consideration given in exchange for the
rights granted.

(ii) Evidence of general business prac-
tice. Evidence of general business prac-
tice is not met by showing isolated
comparables. If more than one valu-
ation method is commonly used in a
business, a right or restriction does not
fail to evidence general business prac-
tice merely because it uses only one of
the recognized methods. It is not nec-
essary that the terms of a right or re-
striction parallel the terms of any par-
ticular agreement. If comparables are
difficult to find because the business is
unique, comparables from similar busi-
nesses may be used.

(5) Multiple rights or restrictions. If
property is subject to more than one
right or restriction described in para-
graph (a)(2) of this section, the failure
of a right or restriction to satisfy the
requirements of paragraph (b)(1) of this
section does not cause any other right
or restriction to fail to satisfy those
requirements if the right or restriction
otherwise meets those requirements.
Whether separate provisions are sepa-
rate rights or restrictions, or are inte-
gral parts of a single right or restric-
tion, depends on all the facts and cir-
cumstances.

(c) Substantial modification of a right
or restriction—(1) In general. A right or
restriction that is substantially modi-
fied is treated as a right or restriction
created on the date of the modifica-
tion. Any discretionary modification of
a right or restriction, whether or not
authorized by the terms of the agree-
ment, that results in other than a de
minimis change to the quality, value, or
timing of the rights of any party with
respect to property that is subject to

§25.2703-1

the right or restriction is a substantial
modification. If the terms of the right
or restriction require periodic updat-
ing, the failure to update is presumed
to substantially modify the right or re-
striction unless it can be shown that
updating would not have resulted in a
substantial modification. The addition
of any family member as a party to a
right or restriction (including by rea-
son of a transfer of property that sub-
jects the transferee family member to
a right or restriction with respect to
the transferred property) is considered
a substantial modification unless the
addition is mandatory under the terms
of the right or restriction or the added
family member is assigned to a genera-
tion (determined under the rules of sec-
tion 2651 of the Internal Revenue Code)
no lower than the lowest generation
occupied by individuals already party
to the right or restriction).

(2) Exceptions. A substantial
fication does not include—

(i) A modification required by the
terms of a right or restriction;

(ii) A discretionary modification of
an agreement conferring a right or re-
striction if the modification does not
change the right or restriction;

(iii) A modification of a capitaliza-
tion rate used with respect to a right
or restriction if the rate is modified in
a manner that bears a fixed relation-
ship to a specified market interest
rate; and

(iv) A modification that results in an
option price that more closely approxi-
mates fair market value.

(d) Examples. The following examples
illustrate the provisions of this sec-
tion:

modi-

Example 1. T dies in 1992 owning title to
Blackacre. In 1991, T and T’s child entered
into a lease with respect to Blackacre. At
the time the lease was entered into, the
terms of the lease were not comparable to
leases of similar property entered into
among unrelated parties. The lease is a re-
striction on the use of the property that is
disregarded in valuing the property for Fed-
eral estate tax purposes.

Example 2. T and T’s child, C, each own 50
percent of the outstanding stock of X cor-
poration. T and C enter into an agreement in
1987 providing for the disposition of stock
held by the first to die at the time of death.
The agreement also provides certain restric-
tions with respect to lifetime transfers. In
1992, as permitted (but not required) under
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the agreement, T transfers one-half of T’s
stock to T’s spouse, S. S becomes a party to
the agreement between T and C by reason of
the transfer. The transfer is the addition of
a family member to the right or restriction.
However, it is not a substantial modification
of the right or restriction because the added
family member would be assigned to a gen-
eration under section 2651 of the Internal
Revenue Code no lower than the generation
occupied by C.

Example 3. The facts are the same as in Ex-
ample 2. In 1993, the agreement is amended to
reflect a change in the company’s name and
a change of address for the company’s reg-
istered agent. These changes are not a sub-
stantial modification of the agreement con-
ferring the right or restriction because the
right or restriction has not changed.

[T.D. 8395, 57 FR 4273, Feb. 4, 1992]

§25.2703-2 Effective date.

Section 25.2703-1 applies to any right
or restriction created or substantially
modified after October 8, 1990, and is ef-
fective as of January 28, 1992. With re-
spect to transfers occurring prior to
January 28, 1992, and for purposes of de-
termining whether an event occurring
prior to January 28, 1992 constitutes a
substantial modification, taxpayers
may rely on any reasonable interpreta-
tion of the statutory provisions. For
these purposes, the provisions of the
proposed regulations and the final reg-
ulations are considered a reasonable in-
terpretation of the statutory provi-
sions.

[T.D. 8395, 57 FR 4274, Feb. 4, 1992]

§25.2704-1 Lapse of certain rights.

(a) Lapse treated as transfer—(1) In
general. The lapse of a voting right or a
liquidation right in a corporation or
partnership (an “‘entity”) is a transfer
by the individual directly or indirectly
holding the right immediately prior to
its lapse (the ‘“‘holder’”) to the extent
provided in paragraphs (b) and (c) of
this section. This section applies only
if the entity is controlled by the holder
and members of the holder’s family im-
mediately before and after the lapse.
The amount of the transfer is deter-
mined under paragraph (d) of this sec-
tion. If the lapse of a voting right or a
liquidation right occurs during the
holder’s lifetime, the lapse is a transfer
by gift. If the lapse occurs at the hold-
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er’s death, the lapse is a transfer in-
cludible in the holder’s gross estate.

(2) Definitions. The following defini-
tions apply for purposes of this section.

(i) Control. Control has the meaning
given it in §25.2701-2(b)(5).

(ii) Member of the family. Member of
the family has the meaning given it in
§25.2702-2(a)(1).

(iii) Directly or indirectly held. An in-
terest is directly or indirectly held
only to the extent the value of the in-
terest would have been includible in
the gross estate of the individual if the
individual had died immediately prior
to the lapse.

(iv) Voting right. Voting right means
a right to vote with respect to any
matter of the entity. In the case of a
partnership, the right of a general
partner to participate in partnership
management is a voting right. The
right to compel the entity to acquire
all or a portion of the holder’s equity
interest in the entity by reason of ag-
gregate voting power is treated as a
liquidation right and is not treated as
a voting right.

(v) Liquidation right. Liquidation
right means a right or ability to com-
pel the entity to acquire all or a por-
tion of the holder’s equity interest in
the entity, including by reason of ag-
gregate voting power, whether or not
its exercise would result in the com-
plete liquidation of the entity.

(vi) Subordinate. Subordinate has the
meaning given it in §25.2701-3(a)(2)(iii).

(3) Certain temporary lapses. If a
lapsed right may be restored only upon
the occurrence of a future event not
within the control of the holder or
members of the holder’s family, the
lapse is deemed to occur at the time
the lapse becomes permanent with re-
spect to the holder, i.e. either by a
transfer of the interest or otherwise.

(4) Source of right or lapse. A voting
right or a liquidation right may be con-
ferred by and may lapse by reason of a
State law, the corporate charter or by-
laws, an agreement, or other means.

(b) Lapse of voting right. A lapse of a
voting right occurs at the time a pres-
ently exercisable voting right is re-
stricted or eliminated.

(c) Lapse of liquidation right—(1) In
general. A lapse of a liquidation right
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occurs at the time a presently exer-
cisable liquidation right is restricted
or eliminated. Except as otherwise pro-
vided, a transfer of an interest that re-
sults in the lapse of a liquidation right
is not subject to this section if the
rights with respect to the transferred
interest are not restricted or elimi-
nated. However, a transfer that results
in the elimination of the transferor’s
right or ability to compel the entity to
acquire an interest retained by the
transferor that is subordinate to the
transferred interest is a lapse of a lig-
uidation right with respect to the sub-
ordinate interest.

(2) Exceptions. Section 2704(a) does
not apply to the lapse of a liquidation

right under the following cir-
cumstances.

(i) Family cannot obtain liquidation
value—(A) In general. Section 2704(a)

does not apply to the lapse of a liquida-
tion right to the extent the holder (or
the holder’s estate) and members of the
holder’s family cannot immediately
after the lapse liquidate an interest
that the holder held directly or indi-
rectly and could have liquidated prior
to the lapse.

(B) Ability to liquidate. Whether an in-
terest can be liquidated immediately
after the lapse is determined under the
State law generally applicable to the
entity, as modified by the governing
instruments of the entity, but without
regard to any restriction described in
section 2704(b). Thus, if, after any re-
striction described in section 2704(b) is
disregarded, the remaining require-
ments for liquidation under the gov-
erning instruments are less restrictive
than the State law that would apply in
the absence of the governing instru-
ments, the ability to liquidate is deter-
mined by reference to the governing in-
struments.

(ii) Rights valued under section 2701.
Section 2704(a) does not apply to the
lapse of a liquidation right previously
valued under section 2701 to the extent
necessary to prevent double taxation
(taking into account any adjustment
available under §25.2701-5).

(iii) Certain changes in State law. Sec-
tion 2704(a) does not apply to the lapse
of a liquidation right that occurs solely
by reason of a change in State law. For
purposes of this paragraph, a change in
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the governing instrument of an entity
is not a change in State law.

(d) Amount of transfer. The amount of
the transfer is the excess, if any, of—

(1) The value of all interests in the
entity owned by the holder imme-
diately before the lapse (determined
immediately after the lapse as if the
lapsed right was nonlapsing); over

(2) The value of the interests de-
scribed in the preceding paragraph im-
mediately after the lapse (determined
as if all such interests were held by one
individual).

(e) Application to similar rights. [Re-
served]

(f) Examples. The following examples
illustrate the provisions of this sec-
tion:

Example 1. Prior to D’s death, D owned all
the preferred stock of Corporation Y and D’s
children owned all the common stock. At
that time, the preferred stock had 60 percent
of the total voting power and the common
stock had 40 percent. Under the corporate
by-laws, the voting rights of the preferred
stock terminated on D’s death. The value of
D’s interest immediately prior to D’s death
(determined as if the voting rights were non-
lapsing) was $100X. The value of that interest
immediately after death would have been
$90X if the voting rights had been non-
lapsing. The decrease in value reflects the
loss in value resulting from the death of D
(whose involvement in Y was a key factor in
Y’s profitability). Section 2704(a) applies to
the lapse of voting rights on D’s death. D’s
gross estate includes an amount equal to the
excess, if any, of $90X over the fair market
value of the preferred stock determined after
the lapse of the voting rights.

Example 2. Prior to D’s death, D owned all
the preferred stock of Corporation Y. The
preferred stock and the common stock each
carried 50 percent of the total voting power
of Y. D’s children owned 40 percent of the
common stock and unrelated parties own the
remaining 60 percent. Under the corporate
by-laws, the voting rights of the preferred
stock terminate on D’s death. Section 2704(a)
does not apply to the lapse of D’s voting
rights because members of D’s family do not
control Y after the lapse.

Example 3. The by-laws of Corporation Y
provide that the voting rights of any trans-
ferred shares of the single outstanding class
of stock are reduced to Y vote per share
after the transfer but are fully restored to
the transferred shares after 5 years. D owned
60 percent of the shares prior to death and
members of D’s family owned the balance.
On D’s death, D’s shares pass to D’s children
and the voting rights are reduced pursuant
to the by-laws. Section 2704(a) applies to the
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lapse of D’s voting rights. D’s gross estate in-
cludes an amount equal to the excess, if any,
of the fair market value of D’s stock (deter-
mined immediately after D’s death as though
the voting rights had not been reduced and
would not be reduced) over the stock’s fair
market value immediately after D’s death.

Example 4. D owns 84 percent of the single
outstanding class of stock of Corporation Y.
The by-laws require at least 70 percent of the
vote to liquidate Y. D gives one-half of D’s
stock in equal shares to D’s three children
(14 percent to each). Section 2704(a) does not
apply to the loss of D’s ability to liquidate
Y, because the voting rights with respect to
the corporation are not restricted or elimi-
nated by reason of the transfer.

Example 5. D and D’s two children, A and B,
are partners in Partnership X. Each has a 3%
percent general partnership interest and a 30
percent limited partnership interest. Under
State law, a general partner has the right to
participate in partnership management. The
partnership agreement provides that when a
general partner withdraws or dies, X must
redeem the general partnership interest for
its liquidation value. Also, under the agree-
ment any general partner can liquidate the
partnership. A limited partner cannot lig-
uidate the partnership and a limited part-
ner’s capital interest will be returned only
when the partnership is liquidated. A de-
ceased limited partner’s interest continues
as a limited partnership interest. D dies,
leaving his limited partnership interest to
D’s spouse. Because of a general partner’s
right to dissolve the partnership, a limited
partnership interest has a greater fair mar-
ket value when held in conjunction with a
general partnership interest than when held
alone. Section 2704(a) applies to the lapse of
D’s liquidation right because after the lapse,
members of D’s family could liquidate D’s
limited partnership interest. D’s gross estate
includes an amount equal to the excess of
the value of all D’s interests in X imme-
diately before D’s death (determined imme-
diately after D’s death but as though the lig-
uidation right had not lapsed and would not
lapse) over the fair market value of all D’s
interests in X immediately after D’s death.

Example 6. The facts are the same as in Ex-
ample 5, except that under the partnership
agreement D is the only general partner who
holds a unilateral liquidation right. Assume
further that the partnership agreement con-
tains a restriction described in section
2704(b) that prevents D’s family members
from liquidating D’s limited partnership in-
terest immediately after D’s death. Under
State law, in the absence of the restriction
in the partnership agreement, D’s family
members could liquidate the partnership.
The restriction on the family’s ability to lig-
uidate is disregarded and the amount of D’s
gross estate is increased by reason of the
lapse of D’s liquidation right.
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Example 7. D owns all the stock of Corpora-
tion X, consisting of 100 shares of non-voting
preferred stock and 100 shares of voting com-
mon stock. Under the by-laws, X can only be
liquidated with the consent of at least 80 per-
cent of the voting shares. D transfers 30
shares of common stock to D’s child. The
transfer is not a lapse of a liquidation right
with respect to the common stock because
the voting rights that enabled D to liquidate
prior to the transfer are not restricted or
eliminated. The transfer is not a lapse of a
liquidation right with respect to the retained
preferred stock because the preferred stock
is not subordinate to the transferred com-
mon stock.

Example 8. D owns all of the single class of
stock of Corporation Y. D recapitalizes Y,
exchanging D’s common stock for voting
common stock and non-voting, non-cumu-
lative preferred stock. The preferred stock
carries a right to put the stock for its par
value at any time during the next 10 years.
D transfers the common stock to D’s grand-
child in a transfer subject to section 2701. In
determining the amount of D’s gift under
section 2701, D’s retained put right is valued
at zero. D’s child, C, owns the preferred
stock when the put right lapses. Section
2704(a) applies to the lapse, without regard to
the application of section 2701, because the
put right was not valued under section 2701
in the hands of C.

Example 9. A and A’s two children are equal
general and limited partners in Partnership
Y. Under the partnership agreement, each
general partner has a right to liquidate the
partnership at any time. Under State law
that would apply in the absence of contrary
provisions in the partnership agreement, the
death or incompetency of a general partner
terminates the partnership. However, the
partnership agreement provides that the
partnership does not terminate on the in-
competence or death of a general partner,
but that an incompetent partner cannot ex-
ercise rights as a general partner during any
period of incompetency. A partner’s full
rights as general partner are restored if the
partner regains competency. A becomes in-
competent. The lapse of A’s voting right on
becoming incompetent is not subject to sec-
tion 2704(a) because it may be restored to A
in the future. However, if A dies while in-
competent, a lapse subject to section 2704(a)
is deemed to occur at that time because the
lapsed right cannot thereafter be restored to
A.

[T.D. 8395, 57 FR 4274, Feb. 4, 1992]

§25.2704-2 Transfers subject to appli-
cable restrictions.

(a) In general. If an interest in a cor-
poration or partnership (an ‘“‘entity’’)
is transferred to or for the benefit of a
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member of the transferor’s family, any
applicable restriction is disregarded in
valuing the transferred interest. This
section applies only if the transferor
and members of the transferor’s family
control the entity immediately before
the transfer. For the definition of con-
trol, see §25.2701-2(b)(5). For the defini-
tion of member of the family, see
§25.2702-2(a)(1).

(b) Applicable restriction defined. An
applicable restriction is a limitation
on the ability to liquidate the entity
(in whole or in part) that is more re-
strictive than the Ilimitations that
would apply under the State law gen-
erally applicable to the entity in the
absence of the restriction. A restric-
tion is an applicable restriction only to
the extent that either the restriction
by its terms will lapse at any time
after the transfer, or the transferor (or
the transferor’s estate) and any mem-
bers of the transferor’s family can re-
move the restriction immediately after
the transfer. Ability to remove the re-
striction is determined by reference to
the State law that would apply but for
a more restrictive rule in the gov-
erning instruments of the entity. See
§25.2704-1(c)(1)(B) for a discussion of
the term ‘‘State law.”” An applicable
restriction does not include a commer-
cially reasonable restriction on lig-
uidation imposed by an unrelated per-
son providing capital to the entity for
the entity’s trade or business oper-
ations whether in the form of debt or
equity. An unrelated person is any per-
son whose relationship to the trans-
feror, the transferee, or any member of
the family of either is not described in
section 267(b) of the Internal Revenue
Code, provided that for purposes of this
section the term “‘fiduciary of a trust”
as used in section 267(b) does not in-
clude a bank as defined in section 581 of
the Internal Revenue Code. A restric-
tion imposed or required to be imposed
by Federal or State law is not an appli-
cable restriction. An option, right to
use property, or agreement that is sub-
ject to section 2703 is not an applicable
restriction.

(c) Effect of disregarding an applicable
restriction. If an applicable restriction
is disregarded under this section, the
transferred interest is valued as if the
restriction does not exist and as if the
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rights of the transferor are determined
under the State law that would apply
but for the restriction. For example, an
applicable restriction with respect to
preferred stock will be disregarded in
determining the amount of a transfer
of common stock under section 2701.

(d) Examples. The following examples
illustrate the provisions of this sec-
tion:

Example 1. D owns a 76 percent interest and
each of D’s children, A and B, owns a 12 per-
cent interest in General Partnership X. The
partnership agreement requires the consent
of all the partners to liquidate the partner-
ship. Under the State law that would apply
in the absence of the restriction in the part-
nership agreement, the consent of partners
owning 70 percent of the total partnership
interests would be required to liquidate X.
On D’s death, D’s partnership interest passes
to D’s child, C. The requirement that all the
partners consent to liquidation is an applica-
ble restriction. Because A, B and C (all mem-
bers of D’s family), acting together after the
transfer, can remove the restriction on lig-
uidation, D’s interest is valued without re-
gard to the restriction; i.e., as though D’s in-
terest is sufficient to liquidate the partner-
ship.

Example 2. D owns all the preferred stock
in Corporation X. The preferred stock carries
a right to liquidate X that cannot be exer-
cised until 1999. D’s children, A and B, own
all the common stock of X. The common
stock is the only voting stock. In 1994, D
transfers the preferred stock to D’s child, A.
The restriction on D’s right to liquidate is
an applicable restriction that is disregarded.
Therefore, the preferred stock is valued as
though the right to liquidate were presently
exercisable.

Example 3. D owns 60 percent of the stock
of Corporation X. The corporate by-laws pro-
vide that the corporation cannot be lig-
uidated for 10 years after which time liquida-
tion requires approval by 60 percent of the
voting interests. In the absence of the provi-
sion in the by-laws, State law would require
approval by 80 percent of the voting interests
to liguidate X. D transfers the stock to a
trust for the benefit of D’s child, A, during
the 10-year period. The 10-year restriction is
an applicable restriction and is disregarded.
Therefore, the value of the stock is deter-
mined as if the transferred block could cur-
rently liguidate X.

Example 4. D and D’s children, A and B, are
partners in Limited Partnership Y. Each has
a 3.33 percent general partnership interest
and a 30 percent limited partnership interest.
Any general partner has the right to lig-
uidate the partnership at any time. As part
of a loan agreement with a lender who is re-
lated to D, each of the partners agree that
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the partnership may not be liquidated with-
out the lender’s consent while any portion of
the loan remains outstanding. During the
term of the loan agreement, D transfers one-
half of both D’s partnership interests to each
of A and B. Because the lender is a related
party, the requirement that the lender con-
sent to liquidation is an applicable restric-
tion and the transfers of D’s interests are
valued as if such consent were not required.

Example 5. D owns 60 percent of the pre-
ferred and 70 percent of the common stock in
Corporation X. The remaining stock is
owned by individuals unrelated to D. The
preferred stock carries a put right that can-
not be exercised until 1999. In 1995, D trans-
fers the common stock to D’s child in a
transfer that is subject to section 2701. The
restriction on D’s right to liquidate is an ap-
plicable restriction that is disregarded in de-
termining the amount of the gift under sec-
tion 2701.

[T.D. 8395, 57 FR 4276, Feb. 4, 1992; T.D. 8395,
57 FR 11265, Apr. 2, 1992]

§25.2704-3 Effective date.

Section 25.2704-1 applies to lapses oc-
curring after January 28, 1992, of rights
created after October 8, 1990. Section
25.2704-2 applies to transfers occurring
after January 28, 1992, of property sub-
ject to applicable restrictions created
after October 8, 1990. In determining
whether a voting right or a liquidation
right has lapsed prior to that date, and
for purposes of determining whether
the lapse is subject to section 2704(a),
taxpayers may rely on any reasonable
interpretation of the statutory provi-
sions. For transfers of interests occur-
ring before January 28, 1992, taxpayers
may rely on any reasonable interpreta-
tion of the statutory provisions in
detemining whether a restriction is an
applicable restriction that must be dis-
regarded in determining the value of
the transferred interest. For these pur-
poses, the provisions of the proposed
regulations and the final regulations
are considered a reasonable interpreta-
tion of the statutory provisions.

[T.D. 8395, 57 FR 4277, Feb. 4, 1992; T.D. 8395,
57 FR 11265, Apr. 2, 1992]
PROCEDURE AND ADMINISTRATION
§25.6001-1 Records
kept.

(a) In general. Every person subject to
taxation under Chapter 12 of the Inter-
nal Revenue Code of 1954 shall for the

required to be

26 CFR Ch. | (4-1-04 Edition)

purpose of determining the total
amount of his gifts, keep such perma-
nent books of account or records as are
necessary to establish the amount of
his total gifts (limited as provided by
section 2503(b)), together with the de-
ductions allowable in determining the
amount of his taxable gifts, and the
other information required to be shown
in a gift tax return. All documents and
vouchers used in preparing the gift tax
return (see §25.6019-1) shall be retained
by the donor so as to be available for
inspection whenever required.

(b) Supplemental data. In order that
the Internal Revenue Service may de-
termine the correct tax the donor shall
furnish such supplemental data as may
be deemed necessary by the Internal
Revenue Service. It is, therefore, the
duty of the donor to furnish, upon re-
quest, copies of all documents relating
to his gift or gifts, appraisal lists of
any items included in the total amount
of gifts, copies of balance sheets or
other financial statements obtainable
by him relating to the value of stock
constituting the gift, and any other in-
formation obtainable by him that may
be necessary in the determination of
the tax. See section 2512 and the regu-
lations issued thereunder. For every
policy of life insurance listed on the re-
turn, the donor must procure a state-
ment from the insurance company on
Form 712 and file it with the internal
revenue officer with whom the return
is filed. If specifically requested by an
internal revenue officer, the insurance
company shall file this statement di-
rect with the internal revenue officer.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7012, 34 FR 7691, May 15, 1969; T.D.
7517, 42 FR 58935, Nov. 14, 1977]

§25.6011-1 General requirement of re-
turn, statement, or list.

(a) General rule. Every person made
liable for any tax imposed by Chapter
12 of the Code shall make such returns
or statements as are required by the
regulations in this part. The return or
statement shall include therein the in-
formation required by the applicable
regulations or forms.

(b) Use of prescribed forms. Copies of
the forms prescribed by paragraph (b)

674



Internal Revenue Service, Treasury

of §25.6001-1 and §25.6019-1 may be ob-
tained from district directors and di-
rectors of service centers. The fact that
a person required to file a form has not
been furnished with copies of a form
will not excuse him from the making of
a gift tax return, or from the fur-
nishing of the evidence for which the
forms are to be used. Application for a
form should be made to the district di-
rector or director of a service center in
ample time to enable the person whose
duty it is to file the form to have the
form prepared, verified, and filed on or
before the date prescribed for the filing
thereof.

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7012, 34 FR 7691, May 15, 1969]

§25.6011-4 Requirement of statement
disclosing participation in certain
transactions by taxpayers.

(a) In general. If a transaction is iden-
tified as a listed transaction as defined
in §1.6011-4 of this chapter by the Com-
missioner in published guidance (see
§601.601(d)(2) of this chapter), and the
listed transaction involves a gift tax
under chapter 12 of subtitle B of the In-
ternal Revenue Code, the transaction
must be disclosed in the manner stated
in such published guidance.

(b) Effective date. This section applies
to transactions entered into on or after
January 1, 2003.

[T.D. 9046, 68 FR 10169, Mar. 4, 2003]

§25.6019-1 Persons required to file re-
turns.

(a) Gifts made after December 31, 1981.
Subject to section 2523(i)(2), an indi-
vidual citizen or resident of the United
States who in any calendar year begin-
ning after December 31, 1981, makes
any transfer by gift other than a trans-
fer that, under section 2503 (b) or (e)
(relating, respectively, to certain gifts
of $10,000 per donee and the exclusion
for payment of certain educational and
medical expenses), is not included in
the total amount of gifts for that year,
or a transfer of an interest with respect
to which a marital deduction is allowed
for the value of the entire interest
under section 2523 (other than a mar-
ital deduction allowed by reason of sec-
tion 2523(f), regarding qualified ter-
minable interest property for which a
return must be filed in order to make

§25.6019-1

the election under that section), must
file a gift tax return on Form 709 for
that calendar year.

(b) Gifts made after December 31, 1976,
and before January 1, 1982. An indi-
vidual citizen or resident of the United
States who makes a transfer by gift
within any calendar year beginning
after December 31, 1976, and before Jan-
uary 1, 1982, must file a gift tax return
on Form 709 for any calendar quarter
in which the sum of the taxable gifts
made during that calendar quarter,
plus all other taxable gifts made during
the year (for which a return has not
yet been required to be filed), exceeds
$25,000. If the aggregate transfers made
in a calendar year after 1976 and before
1982 that must be reported do not ex-
ceed $25,000, only one return must be
filed for the calendar year and it must
be filed by the due date for a fourth
quarter gift tax return (April 15).

(c) Gifts made after December 31, 1970,
and before January 1, 1977. An indi-
vidual citizen or resident of the United
States who makes a transfer by gift
within any calendar year beginning
after December 31, 1970, and before Jan-
uary 1, 1977, must file a gift tax return
on Form 709 for the calendar quarter in
which any portion of the value of the
gift, or any portion of the sum of the
values of the gifts to such donee during
that calendar year, is not excluded
from the total amount of taxable gifts
for that year, and must also make a re-
turn for any subsequent quarter within
the same taxable year in which any ad-
ditional gift is made to the same donee.

(d) Gifts by nonresident alien donors.
The rules contained in paragraphs (a)
through (c) of this section also apply to
a nonresident not a citizen of the
United States provided that, under sec-
tion 2501(a)(1) and §25.2511-3, the trans-
fer is subject to the gift tax.

(e) Miscellaneous provisions. Only indi-
viduals are required to file returns and
not trusts, estates, partnerships, or
corporations. Duplicate copies of the
return are not required to be filed. See
§§25.6075-1 and 25.6091-1 for the time
and place for filing the gift tax return.
For delinquency penalties for failure to
file or pay the tax, see section 6651 and
§301.6651-1 of this chapter (Procedure
and Administration Regulations). For
criminal penalties for failure to file a
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return and filing a false or fraudulent
return, see sections 7203, 7206, and 7207.

(f) Return required even if no tax due.
The return is required even though, be-
cause of the deduction authorized by
section 2522 (charitable deduction) or
the unified credit under section 2505, no
tax may be payable on the transfer.

(g) Deceased donor. If the donor dies
before filing his return, the executor or
administrator of his estate shall file
the return. If the donor becomes le-
gally incompetent before filing his re-
turn, his guardian or committee shall
file the return.

(h) Ratification of return. The return
shall not be made by an agent unless
by reason of illness, absence, or non-
residence, the person liable for the re-
turn is unable to make it within the
time prescribed. Mere convenience is
not sufficient reason for authorizing an
agent to make the return. If by reason
of illness, absence or nonresidence, a
return is made by an agent, the return
must be ratified by the donor or other
person liable for its filing within a rea-
sonable time after such person becomes
able to do so. If the return filed by the
agent is not so ratified, it will not be
considered the return required by the
statute. Supplemental data may be
submitted at the time of ratification.
The ratification may be in the form of
a statement, executed under the pen-
alties of perjury and filed with the in-
ternal revenue officer with whom the
return was filed, showing specifically
that the return made by the agent has
been carefully examined and that the
person signing ratifies the return as
the donor’s. If a return is signed by an
agent, a statement fully explaining the
inability of the donor must accompany
the return.

[T.D. 7238, 37 FR 28735, Dec. 29, 1972, as
amended by T.D. 8522, 59 FR 9663, Mar. 1,
1994]

§25.6019-2 Returns required in case of
consent under section 2513.

Except as otherwise provided in this
section, the provisions of §25.6019-1
(other than paragraph (d) of §25.6019-1)
apply with respect to the filing of a gift
tax return or returns in the case of a
husband and wife who consent (see
§25.2513-1) to the application of section
2513. If both spouses are (without re-
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gard to the provisions of section 2513)
required under the provisions of
§25.6019-1 to file returns, returns must
be filed by both spouses. If only one of
the consenting spouses is (without re-
gard to the provisions of section 2513)
required under §25.6019-1 to file a re-
turn, a return must be filed by that
spouse. In the latter case if, after giv-
ing effect to the provisions of section
2513, the other spouse is considered to
have made a gift not excluded from the
total amount of such other spouse’s
gifts for the taxable year by reason of
section 2503 (b) or (e) (relating, respec-
tively, to certain gifts of $10,000 per
donee and the exclusion for certain
educational or medical expenses), a re-
turn must also be filed by such other
spouse. Thus, if during a calendar year
beginning after December 31, 1981, the
first spouse made a gift of $18,000 to a
child (the gift not being either a future
interest in property or an amount ex-
cluded under section 2503(e)) and the
other spouse made no gifts, only the
first spouse is required to file a return
for that calendar year. However, if the
other spouse had made a gift in excess
of $2,000 to the same child during the
same calendar year or if the gift made
by the first spouse had amounted to
$21,000, each spouse would be required
to file a return if the consent is sig-
nified as provided in section 2513.

[T.D. 8522, 59 FR 9664, Mar. 1, 1994]

§25.6019-3 Contents of return.

(@) In general. The return must set
forth each gift made during the cal-
endar year (or calendar quarter with
respect to gifts made after December
31, 1970, and before January 1, 1982)
that under sections 2511 through 2515 is
to be included in computing taxable
gifts; the deductions claimed and al-
lowable under sections 2521 through
2524; and the taxable gifts made for
each of the preceding reporting periods.
(See §25.2504-1.) In addition the return
shall set forth the fair market value of
all gifts not made in money, including
gifts resulting from sales and ex-
changes of property made for less than
full and adequate consideration in
money or money’s worth, giving, as of
the date of the sale or exchange, both
the fair market value of the property
sold or exchanged and the fair market
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value of the consideration received by
the donor. If a donor contends that his
retained power over property renders
the gift incomplete (see §25.2511-2) and
hence not subject to tax as of the cal-
endar quarter or calendar year of the
initial transfer, the transaction should
be disclosed in the return for the cal-
endar quarter or calendar year of the
initial transfer and evidence showing
all relevant facts, including a copy of
the instrument of transfer, shall be
submitted with the return. The in-
structions printed on the return should
be carefully followed. A certified or
verified copy of each document re-
quired by the instructions printed on
the return form shall be filed with the
return. Any additional documents the
donor may desire to submit may be
submitted with the return.

(b) Disclosure of transfers coming with-
in provisions of section 2516. Section 2516
provides that certain transfers of prop-
erty pursuant to written property set-
tlements between husband and wife are
deemed to be transfers for full and ade-
gquate consideration in money or mon-
ey’s worth if divorce occurs within 2
years. In any case where a husband and
wife enter into a written agreement of
the type contemplated by section 2516
and the final decree of divorce is not
granted on or before the due date for
the filing of a gift tax return for the
calendar year (or calendar quarter with
respect to periods beginning after De-
cember 31, 1970, and ending before Jan-
uary 1, 1982) in which the agreement
became effective (see §25.6075-1), then,
except to the extent §25.6019-1 provides
otherwise, the transfer must be dis-
closed by the transferor upon a gift tax
return filed for the calendar year (or
calendar quarter) in which the agree-
ment becomes effective, and a copy of
the agreement must be attached to the
return. In addition, a certified copy of
the final divorce decree shall be fur-
nished the internal revenue officer
with whom the return was filed not
later than 60 days after the divorce is
granted. Pending receipt of evidence
that the final decree of divorce has
been granted (but in no event for a pe-
riod of more than 2 years from the ef-
fective date of the agreement), the
transfer will tentatively be treated as

§25.6019-4

made for a full and adequate consider-
ation in money or money’s worth.

[T.D. 7238, 37 FR 28736, Dec. 29, 1972, as
amended by T.D. 8522, 59 FR 9664, Mar. 1,
1994]

§25.6019-4 Description
listed on return.

The properties comprising the gifts
made during the calendar year (or cal-
endar quarter with respect to gifts
made after December 31, 1970, and be-
fore January 1, 1982) must be listed on
the return and described in a manner
that they may be readily identified.
Thus, there should be given for each
parcel of real estate a legal descrip-
tion, its area, a short statement of the
character of any improvements, and, if
located in a city, the name of the
street and number. Description of
bonds shall include the number trans-
ferred, principal amount, name of obli-
gor, date of maturity, rate of interest,
date or dates on which interest is pay-
able, series number where there is
more than one issue, and the principal
exchange upon which listed, or the
principal business office of the obligor,
if unlisted. Description of stocks shall
include number of shares, whether
common or preferred, and, if preferred,
what issue thereof, par value,
quotation at which returned, exact
name of corporation, and, if the stock
is unlisted, the location of the prin-
cipal business office, the State in
which incorporated and the date of in-
corporation, or if the stock is listed,
the principal exchange upon which
sold. Description of notes shall include
name of maker, date on which given,
date of maturity, amount of principal,
amount of principal unpaid, rate of in-
terest and whether simple or com-
pound, and date to which interest has
been paid. If the gift of property in-
cludes accrued income thereon to the
date of the gift, the amount of such ac-
crued income shall be separately set
forth. Description of the seller’s inter-
est in land contracts transferred shall
include name of buyer, date of con-
tract, description of property, sale
price, initial payment, amounts of in-
stallment payments, unpaid balance of
principal, interest rate and date prior
to gift to which interest has been paid.
Description of life insurance policies

of property
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shall show the name of the insurer and
the number of the policy. In describing
an annuity, the name and address of
the issuing company shall be given, or,
if payable out of a trust or other fund,
such a description as will fully identify
the trust or fund. If the annuity is pay-
able for a term of years, the duration
of the term and the date on which it
began shall be given, and if payable for
the life of any person, the date of birth
of that person shall be stated. Judg-
ments shall be described by giving the
title of the cause and the name of the
court in which rendered, date of judg-
ment, name and address of judgment
debtor, amount of judgment, rate of in-
terest to which subject, and by stating
whether any payments have been made
thereon, and, if so, when and in what
amounts.

[T.D. 7238, 37 FR 28736, Dec. 29, 1972, as
amended by T.D. 8522, 59 FR 9664, Mar. 1,
1994]

§25.6061-1 Signing of returns and

other documents.

Any return, statement, or other doc-
ument required to be made under any
provision of Chapter 12 or Subtitle F of
the Code or regulations prescribed
thereunder with respect to any tax im-
posed by Chapter 12 of the Code shall
be signed by the donor or other person
required or duly authorized to sign in
accordance with the regulations,
forms, or instructions prescribed with
respect to such return, statement, or
other document. The person required
or duly authorized to make the return
may incur liability for the penalties
provided for erroneous, false, or fraudu-
lent returns. For criminal penalties see
sections 7201, 7203, 7206, 7207, and 7269.

[T.D. 6600, 27 FR 4987, May 29, 1962]

§25.6065-1 Verification of returns.

(a) Penalties of perjury. If a return,
statement, or other document made
under the provisions of Chapter 12 or
Subtitle F of the Code or the regula-
tions thereunder with respect to any
tax imposed by Chapter 12 of the Code,
or the form and instructions issued
with respect to such return, statement,
or other document, requires that it
shall contain or be verified by a writ-
ten declaration that it is made under
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the penalties of perjury, it must be so
verified by the person or persons re-
quired to sign such return, statement,
or other document. In addition, any
other statement or document sub-
mitted under any provision of Chapter
12 or Subtitle F of the Code or regula-
tions thereunder with respect to any
tax imposed by Chapter 12 of the Code
may be required to contain or be
verified by a written declaration that
it is made under the penalties of per-
jury.

(b) Oath. Any return, statement, or
other document required to be sub-
mitted under Chapter 12 or Subtitle F
of the Code or regulations prescribed
thereunder with respect to any tax im-
posed by Chapter 12 of the Code may be
required to be verified by an oath.

[T.D. 6600, 27 FR 4987, May 29, 1962]

§25.6075-1 Returns, time for filing gift
tax returns for gifts made after De-
cember 31, 1981.

(a) In general. Except as provided in
paragraphs (b) (1) and (2) of this sec-
tion, a return required to be filed under
section 6019 for gifts made after Decem-
ber 31, 1981, must be filed on or before
the 15th day of April following the
close of the calendar year in which the
gift was made.

(b) Special rules—(1) Extensions. Ex-
cept as provided in paragraph (b)(2) of
this section, if a taxpayer files an in-
come tax return on the calendar year
basis and the taxpayer is granted an
extension of time for filing the return
of income tax imposed by Subtitle A of
the Internal Revenue Code, then such
taxpayer shall also be deemed to have
been granted an extension of time for
filing the gift tax return under section
6019 for such calendar year equal to the
extension of time granted for filing the
income tax return. See section 6081 and
the regulations thereunder for rules re-
lating to extension of time for filing
returns.

(2) Death of donor. Where a gift is
made during the calendar year in
which the donor dies, the time for fil-
ing the return made under section 6019
shall not be later than the time (in-
cluding extensions) for filing the re-
turn made under section 6018 (relating
to estate tax returns) with respect to
such donor. In addition, should the
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time for filing the estate tax return
fall later than the 15th day of April fol-
lowing the close of the calendar year,
the time for filing the gift tax return
shall be on or before the 15th day of
April following the close of the cal-
endar year, unless an extension (not
extending beyond the time for filing
the estate tax return) was granted for
filing the gift tax return. If no estate
tax return is required to be filed, the
time for filing the gift tax return shall
be on or before the 15th day of April
following the close of the calendar
year, unless an extension was granted
for filing the gift tax return.

(c) Paragraphs (a) and (b) may be il-
lustrated by the following examples.

Example (1). Donor makes a taxable gift on
April 1, 1982, for which a return must be
made under section 6019. Donor files the in-
come tax return on the calendar year basis.
The donor was granted a 4-month extension
from April 15, 1983 to August 15, 1983, in
which to file the 1982 income tax return.
Under these circumstances, the donor is not
required to file the gift tax return prior to
August 15, 1983. See paragraph (b)(1) of this
section.

Example (2). Donor makes a taxable gift on
April 1, 1982, for which a return must be
made under section 6019. The donor dies on
May 1, 1982. Under these circumstances,
since the due date for filing the estate tax
return, February 1, 1983 (assuming an estate
tax return under section 6018 was required to
be filed), falls prior to the due date for the
gift tax return (as specified in section
6075(b)(1)), the last day for filing the gift tax
return is February 1, 1983. See paragraph
(b)(2) of this section.

Example (3). The facts are the same as in
example (2), except the donor dies on Novem-
ber 30, 1982. Although the estate tax return is
due on or before August 30, 1983, the last day
for filing the gift tax return is April 15, 1983.
See paragraph (b) of this section.

Example (4). The facts are the same as in
example (3), except that the executor re-
ceives a 4-month extension for filing the de-
cedent’s income tax return. Under these cir-
cumstances, the last day for filing the gift
tax return is August 15, 1983. See paragraphs
(b) (1) and (2) of this section.

Example (5). The facts are the same as in
example (3), except that the donor-decedent
receives an extension of 6 months for filing
the gift tax return. See section 6081 and
§25.6081-1. Since section 6075(b)(3) and
§25.6075-2(b) provide that the time for filing
the gift tax return made under section 6019
shall not be later than the time (including
extensions) for filing the estate tax return

§25.6075-2

made under section 6018, the last day for fil-
ing the gift tax return is August 30, 1983.

(d) See section 7503 and §301.7503-1
concerning the timely filing of a return
that falls due on a Saturday, Sunday or
legal holiday. As to additions to the
tax for failure to file the return within
the prescribed time, see section 6651
and §301.6651-1.

[T.D. 7910, 48 FR 40375, Sept. 7, 1983]

§25.6075-2 Returns; time for filing gift
tax returns for gifts made after De-
cember 31, 1976, and before Janu-
ary 1, 1982.

(a) Due date for filing quarterly gift tax
returns. (1) Except as provided in para-
graph (b) of this section, a return re-
quired to be filed under section 6019 for
the first, second, or third calendar
quarter of any calendar year must be
filed on or before the 15th day of the
second month following the close of the
calendar quarter in which the taxable
gift was made.

(2) If a return is required to be filed
under section 6019 for the fourth cal-
endar quarter, then—

(i) For gifts made after December 31,
1976 and before January 1, 1979, the re-
turn must be filed on or before Feb-
ruary 15th following the close of the
fourth calendar quarter, or

(ii) For gifts made after December 31,
1978, and before January 1, 1982, the re-
turn must be filed on or before April
15th following the close of the fourth
calendar quarter.

(b) Special rule. (1) If the total
amount of taxable gifts (determined
after the application of paragraph (c)(1)
of this section, relating to split gifts)
made by a person during a calendar
quarter is $25,000 or less, the return re-
quired under section 6019 for that quar-
ter must be filed on or before the date
prescribed in paragraph (a)(1) of this
section for filing the return for gifts
made in the first subsequent calendar
quarter (unless the first subsequent
calendar quarter is the fourth calendar
quarter in which case see paragraph
(b)(2) of this section) in the calendar
year in which the sum of—

(i) The taxable gifts made during
such subsequent calendar quarter, plus

(ii) All other taxable gifts made in
prior quarters of the calendar year for
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which no return has yet been required
to be filed,

exceeds $25,000. The return must in-
clude transfers by gift (as required by
section 6019 and the regulations under
that section) made during such subse-
quent and prior quarters of the cal-
endar year for which no return has yet
been required to be filed and identify in
which quarter such transfers were
made. The return must meet all the re-
quirements for a separate return as if a
separate return had been made for each
quarter in which a transfer by gift was
made. This return will be treated as a
separate return for each of the quarters
identified on the return.

(2) If a return is not required to be
filed under paragraph (b)(1) of this sec-
tion, then—

(i) For gifts made after December 31,
1976 and before January 1, 1979, the re-
turn must be filed on or before Feb-
ruary 15th following the close of the
fourth calendar quarter, or

(ii) For gifts made after December 31,
1978, and before January 1, 1982, the re-
turn must be filed on or before April
15th following the close of the fourth
calendar quarter.

The return must include all transfers
by gift (as required under section 6019
and the regulations under that section)
made during the calendar year for
which no return has yet been required
to be filed and identify in which quar-
ter such transfers were made. The re-
turn must meet all the requirements
for a separate return as if a separate
return had been made for each quarter
in which a transfer by gift was made.
This return will be treated as a sepa-
rate return for each of the quarters
identified on the return.

(3) Under section 6075(b)(3), any ex-
tension of time granted a taxpayer for
filing the return of income taxes im-
posed by Subtitle A for any taxable
year which is a calendar year shall be
treated as an extension of time granted
the taxpayer for filing any return
under section 6019 which is due (under
paragraphs (a)(2)(ii) and (b)(2)(ii) of
this section) on or before April 15th fol-
lowing the close of the fourth calendar
quarter. See also section 6081 and
§25.6081-1 for other rules relating to ex-
tensions of time for filing returns.
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(4) See section 7503 and §301.7503-1 for
the due date of a return that falls on a
Saturday, Sunday, or a legal holiday.
As to additions to the tax for failure to
file the return within the prescribed
time, see section 6651 and §301.6651-1.

(c) Effect of section 2513. (1) In deter-
mining whether taxable gifts made dur-
ing any calendar quarter exceed $25,000,
and in determining whether taxable
gifts made in the current calendar
quarter and the preceding calendar
quarters of the calendar year for which
no return has yet been required to be
filed exceed $25,000, the effect of sec-
tion 2513 is not taken into account for
any gifts made in the current or pre-
vious quarters for which a return is
now being filed unless an irrevocable
consent was made by either spouse on
a return that was required to be filed
prior to the due date of the current re-
turn. See §25.2513-3 for the rules relat-
ing to when a consent becomes irrev-
ocable.

(2) Paragraph (c)(1) of this section
may be illustrated by the following ex-
amples:

Example (1). During the first quarter of 1980
A made taxable gifts of $17,000 ($20,000 — $3,000
annual exclusion under section 2503(b)) to D.
During the second quarter A made another
taxable gift of $10,000 to D. A’s taxable gifts
for the first two quarters are $27,000. There-
fore, A is required to file a return for the
first and second quarters on or before August
15, 1980. On that return A’s wife, B, consented
to the application of section 2513 (relating to
split gifts) for the second quarter. Even
though A split the second quarter gift with
his wife, A’s return is nevertheless required
to be filed on or before August 15, 1980 be-
cause in determining whether taxable gifts
exceed $25,000, the effect of section 2513 is
only taken into account for the quarter in
which an irrevocable consent was made on a
return required to be filed before August 15,
1980.

Example (2). Assume the same facts as in
Example (1). In addition, during the third
quarter A made another taxable gift of
$20,000 to D, and B made a taxable gift of
$24,000 to D. B is required to file a return re-
porting the taxable gifts made during the
second and third quarters on or before No-
vember 15, 1980 because B’s total taxable
gifts exceed $25,000 (second quarter gifts
after taking section 2513 into account=%:
($10,000) —$3,000 (annual exclusion under sec-
tion 2503(b))=$2,000 plus a $24,000 gift in the
third quarter). Even if A and B had con-
sented to the application of section 2513 for
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the third quarter, B’s return would neverthe-
less be due on or before November 15, 1980,
because an irrevocable consent was not made
on a return that was required to be filed
prior to November 15, 1980. However, the ef-
fect of section 2513 is taken into account for
the second quarter because an irrevocable
consent was made on a return that was re-
quired to be filed prior to November 15, 1980.

Example (3). During the first quarter of 1980
A made taxable gifts of $27,000 to F
($30,000—$3,000 annual exclusion under sec-
tion 2503(b)). A is required to file a return on
or before May 15, 1980. A fails to file a return
until August 1, 1980. On that return B, A’s
spouse, consented to the application of sec-
tion 2513. The consent on that return is ir-
revocable under §25.2513-3. During the second
quarter B made taxable gifts of $14,000 to F.
A and B made no other gifts during 1980. B
has made total taxable gifts of $26,000 ($12,000
for the first quarter and $14,000 for the sec-
ond quarter). Therefore, B is required to file
a return on or before August 15, 1980. Even if
A and B had consented to the application of
section 2513 for the second quarter, B’s re-
turn is nevertheless due on or before August
15, 1980. Assuming no other gifts were made
during the year, A’s return reporting the sec-
ond quarter split gift would be due on or be-
fore April 15, 1981.

Example (4). During the first quarter of 1980
A made taxable gifts of $20,000 to G. B, A’s
spouse, files a gift tax return on June 15, 1980
reporting that gift and both A and B signify
their consent to the application of section
2513 on that return. In determining whether
either spouse has exceeded the $25,000
amount for the remainder of 1980, the effect
of section 2513 will be taken into account for
the transfer by gift made in the first quarter.

(d) Nonresident not citizens of the
United States. In the case of a donor
who is a nonresident not a citizen of
the United States, paragraphs (a) and
(b) of this section shall be applied by
substituting ‘$12,500" for *‘$25,000”’
each place it appears. For rules relat-
ing to whether certain residents of pos-
sessions are considered nonresidents
not citizens of the United States, see
section 2501(c) and §25.2501-1(d).

(e) Effective date. This section is ef-
fective for gifts made after December
31, 1976, and before January 1, 1982.

[T.D. 7757, 46 FR 6929, Jan. 22, 1981. Redesig-

nated and amended by T.D. 7910, 48 FR 40375,
Sept. 7, 1983]

§25.6081-1 Extension of time for filing
returns.

It is important that the donor file on
or before the due date a return as near-

§25.6091-1

ly complete and final as it is possible
for him to prepare. However, the dis-
trict director or director of the service
center is authorized to grant a reason-
able extension of time for filing re-
turns. Applications for extensions of
time for filing gift tax returns must
contain a full recital of the causes for
delay. Except as provided in paragraph
(b) of §301.6091-1 (relating to hand-car-
ried documents), such application shall
be made to the internal revenue officer
with whom such return is required to
be filed. Except in the case of donors
who are abroad, no extension for filing
gift tax returns may be granted for
more than 6 months. An extension of
time for filing a return does not oper-
ate to extend the time for payment of
the tax or any part thereof, unless so
specified in the extension. For exten-
sions of time for payment of tax, see
§25.6161-1. No extension of time for fil-
ing a return may be granted unless the
application is received by such internal
revenue officer before the expiration of
the time within which the return must
otherwise be filed. The application
should, when possible, be made suffi-
ciently early to permit the internal
revenue officer to consider the matter
and reply before what otherwise would
be the due date of the return.

[T.D. 7012, 34 FR 7692, May 15, 1969]

§25.6091-1 Place for filing returns and
other documents.

(@) In general. If the donor is a resi-
dent of the United States, the gift tax
return required by section 6019 shall be
filed with the district director for the
district in which the legal residence or
principal place of business of the donor
is located. If the donor is a nonresident
(whether or not a citizen), and his prin-
cipal place of business is located in an
internal revenue district, the gift tax
return shall be filed with the district
director for the internal revenue dis-
trict in which the donor’s principal
place of business is located.

(b) Returns filed with service centers.
Notwithstanding paragraph (a) of this
section, unless a return is filed by hand
carrying, whenever instructions appli-
cable to gift tax returns provide that
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the returns be filed with a service cen-
ter, the returns must be so filed in ac-
cordance with the instructions. Re-
turns which are filed by hand carrying
shall be filed with the district director
(or with any person assigned the ad-
ministrative supervision of an area,
zone, or local office constituting a per-
manent post of duty within the inter-
nal revenue district of such director) in
accordance with paragraph (a) of this
section.

(c) Returns of certain nonresidents. If
the donor is a nonresident (whether or
not a citizen), and he does not have a
principal place of business which is lo-
cated in an internal revenue district,
the gift tax return required by section
6019, whether or not such return is
made by hand carrying, shall be filed
with the Internal Revenue Service Cen-
ter, Philadelphia, Pennsylvania, or the
Director of International Operations,
Washington, DC, depending upon the
place designated on the return form or
in the instructions issued with respect
to such form.

(Secs. 6091, 7805 of the Internal Revenue Code
of 1954 (68A Stat. 917; 26 U.S.C. 7805))

[T.D. 7012, 34 FR 7692, May 15, 1969, as amend-
ed by T.D. 7238, 37 FR 28737, Dec. 29, 1972; 39
FR 797, Jan. 3, 1974; T.D. 7495, 42 FR 33726,
July 1, 1977]

§25.6091-2 Exceptional cases.

Notwithstanding the provisions of
§25.6091-1 the Commissioner may per-
mit the filing of the gift tax return re-
quired by section 6019 in any internal
revenue district.

[T.D. 6600, 27 FR 4987, May 29, 1962]

§25.6151-1 Time and place for paying
tax shown on return.

The tax shown on the gift tax return
is to be paid by the donor at the time
and place fixed for filing the return
(determined without regard to any ex-
tension of time for filing the return),
unless the time for paying the tax is
extended in accordance with the provi-
sions of section 6161. However, for pro-
visions relating to certain cases in
which the time for paying the gift tax
is postponed by reason of an individual
serving in, or in support of, the Armed
Forces of the United States in a com-
bat zone, see section 7508. For provi-
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sions relating to the time and place for
filing the return, see 8§§25.6075-1 and
25.6091-1.

§25.6161-1 Extension of time for pay-
ing tax or deficiency.

(@) In general—(1) Tax shown on re-
turn. A reasonable extension of time to
pay the amount of tax shown on the re-
turn may be granted by the district di-
rector at the request of the donor. The
period of such extension shall not be in
excess of six months from the date
fixed for the payment of the tax, except
that if the taxpayer is abroad the pe-
riod of extension may be in excess of
siX months.

(2) Deficiency. The time for payment
of any amount determined as a defi-
ciency in respect of tax imposed by
Chapter 12 of the Code, or for payment
of any part thereof may be extended by
the district director at the request of
the donor for a period not to exceed 18
months from the date fixed for the pay-
ment of the deficiency, as shown on the
notice and demand from the district di-
rector, and, in exceptional cases, for a
further period not in excess of 12
months. No extension of time for the
payment of a deficiency shall be grant-
ed if the deficiency is due to neg-
ligence, to intentional disregard of
rules and regulations, or to fraud with
intent to evade tax.

(3) Extension of time for filing distin-
guished. The granting of an extension
of time for filing a return does not op-
erate to extend the time for the pay-
ment of the tax or any part thereof,
unless so specified in the extension.

(b) Undue hardship required for exten-
sion. An extension of the time for pay-
ment shall be granted only upon a sat-
isfactory showing that payment on the
due date of the amount with respect to
which the extension is desired will re-
sult in an undue hardship. The exten-
sion will not be granted upon a general
statement of hardship. The term
““‘undue hardship’ means more than an
inconvenience to the taxpayer. It must
appear that substantial financial loss,
for example, loss due to the sale of
property at a sacrifice price, will result
to the donor from making payment on
the due date of the amount with re-
spect to which the extension is desired.
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If a market exists, the sale of the prop-
erty at the current market price is not
ordinarily considered as resulting in an
undue hardship.

(c) Application for extension. An appli-
cation for an extension of the time for
payment of the tax shown on the re-
turn, or for the payment of any amount
determined as a deficiency, shall be in
writing and shall be accompanied by
evidence showing the undue hardship
that would result to the donor if the
extension were refused. The application
shall also be accompanied by a state-
ment of the assets and liabilities of the
donor and an itemized statement show-
ing all receipts and disbursements for
each of the 3 months immediately pre-
ceding the due date of the amount to
which the application relates. The ap-
plication, with supporting documents,
must be filed with the applicable dis-
trict director referred to in paragraph
(a) of §25.6091-1 regardless of whether
the return is to be filed with, or the tax
is to be paid to, such district director
on or before the date prescribed for
payment of the amount with respect to
which the extension is desired. The ap-
plication will be examined by the dis-
trict director, and within 30 days, if
possible, will be denied, granted, or
tentatively granted subject to certain
conditions of which the donor will be
notified. If an additional extension is
desired, the request therefor must be
made to the district director on or be-
fore the expiration of the period for
which the prior extension is granted.

(d) Payment pursuant to extension. If
an extension of time for payment is
granted, the amount the time for pay-
ment of which is so extended shall be
paid on or before the expiration of the
period of the extension without the ne-
cessity of notice and demand from the
district director. The granting of an ex-
tension of the time for payment of the
tax or deficiency does not relieve the
donor from liability for the payment of
interest thereon during the period of
the extension. See section 6601 and
§301.6601-1 of this chapter (Regulations
on Procedure and Administration).

[T.D. 6334, 23 FR 8904, Nov. 15, 1958, as amend-
ed by T.D. 7012, 34 FR 7692, May 15, 1969]

§25.6601-1

§25.6165-1 Bonds where time to pay
tax or deficiency has been ex-
tended.

If an extension of time for payment
of tax or deficiency is granted under
section 6161, the district director may,
if he deems it necessary, require a bond
for the payment of the amount in re-
spect of which the extension is granted
in accordance with the terms of the ex-
tension. However, such bond shall not
exceed double the amount with respect
to which the extension is granted. For
provisions relating to form of bonds,
see the regulations under section 7101
contained in part 301 of this chapter
(Regulations on Procedure and Admin-
istration).

[T.D. 6600, 27 FR 4987, May 29, 1962]

§25.6302-1 Voluntary payments of gift
taxes by electronic funds transfer.

Any person may voluntarily remit by
electronic funds transfer any payment
of tax to which this part 25 applies.
Such payment must be made in accord-
ance with procedures prescribed by the
Commissioner.

[T.D. 8828, 64 FR 37676, July 13, 1999]

§25.6321-1 Lien for taxes.

For regulations concerning the lien
for taxes, see §301.6321-1 of this chapter
(Regulations on Procedure and Admin-
istration).

§25.6323-1 Validity and
against certain persons.
For regulations concerning the valid-
ity of the lien imposed by section 6321
against certain persons, see
§§301.6323(a)-1 through 301.6323(i)-1 of
this chapter (Regulations on Procedure
and Administration).

[T.D. 7429, 41 FR 35498, Aug. 23, 1976]

§25.6324-1 Special lien for gift tax.

For regulations concerning the spe-
cial lien for the gift tax, see §301.6324-
1 of this chapter (Regulations on Pro-
cedure and Administration).

priority

§25.6601-1 Interest on underpayment,
nonpayment, or extensions of time
for payment, of tax.

For regulations concerning interest
on underpayment, nonpayment, or ex-
tensions of time for payment of tax,

683



§25.6905-1

see §301.6601-1 of this chapter (Regula-
tions on Procedure and Administra-
tion).

§25.6905-1 Discharge of executor from
personal liability for decedent’s in-
come and gift taxes.

For regulations concerning the dis-
charge of an executor from personal li-
ability for a decedent’s income and gift
taxes, see §301.6905-1 of this chapter
(Regulations on Procedure and Admin-
istration).

[T.D. 7238, 37 FR 28738, Dec. 29, 1972]

§25.7101-1 Form of bonds.

For provisions relating to form of
bonds, see the regulations under sec-
tion 7101 contained in part 301 of this
chapter (Regulations on Procedure and
Administration).

[T.D. 6600, 27 FR 4987, May 29, 1962]

GENERAL ACTUARIAL VALUATIONS

SOURCE: Sections 25.7520-1 through 25.7520-
4 appear at T.D. 8540, 59 FR 30177, June 10,
1994, unless otherwise noted.

§25.7520-1 Valuation of annuities,
unitrust interests, interests for life
or term of years, and remainder or
reversionary interests.

(a) General actuarial valuations. (1)
Except as otherwise provided in this
section and in §25.7520-3(b) (relating to
exceptions to the use of prescribed ta-
bles under certain circumstances), in
the case of gifts made after April 30,
1989, the fair market value of annu-
ities, interests for life or for a term of
years (including unitrust interests), re-
mainders, and reversions is their
present value determined under this
section. See §20.2031-7(d) (and, for cer-
tain prior periods, §20.2031-7A) of this
chapter, Estate Tax Regulations, for
the computation of the value of annu-
ities, unitrust interests, life estates,
terms of years, remainders, and rever-
sions, other than interests described in
paragraphs (a)(2) and (a)(3) of this sec-
tion.

(2) In the case of a gift to a bene-
ficiary of a pooled income fund after
April 30, 1999, see §1.642(c)-6(e) (or, for
certain prior periods, §1.642(c)-6A) of
this chapter (Income Tax Regulations)
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with respect to the valuation of the re-
mainder interest.

(3) In the case of a gift to a bene-
ficiary of a charitable remainder annu-
ity trust after April 30, 1989, see §1.664—
2 of this chapter with respect to the
valuation of the remainder interest.
See §1.664-4 of this chapter (Income
Tax Regulations) with respect to the
valuation of the remainder interest in
property transferred to a charitable re-
mainder unitrust.

(b) Components of valuation—(1) Inter-
est rate component—(i) Section 7520 Inter-
est rate. The section 7520 interest rate
is the rate of return, rounded to the
nearest two-tenths of one percent, that
is equal to 120 percent of the applicable
Federal mid-term rate, compounded
annually, for purposes of section
1274(d)(1), for the month in which the
valuation date falls. In rounding the
rate to the nearest two-tenths of a per-
cent, any rate that is midway between
one two-tenths of a percent and an-
other is rounded up to the higher of
those two rates. For example, if 120
percent of the applicable Federal mid-
term rate is 10.30, the section 7520 in-
terest rate component is 10.4. The sec-
tion 7520 interest rate is published
monthly by the Internal Revenue Serv-
ice in the Internal Revenue Bulletin
(See §601.601(d)(2)(ii)(b) of this chapter).

(ii) Valuation date. Generally, the
valuation date is the date on which the
gift is made. For gift tax purposes, the
valuation date is the date on which the
gift is complete under §25.2511-2. For
special rules in the case of charitable
transfers, see §25.7520-2.

(2) Mortality component. The mor-
tality component reflects the mor-
tality data most recently available
from the United States Census. As new
mortality data becomes available after
each decennial census, the mortality
component described in this section
will be revised periodically and the
mortality component tables will be
published in the regulations at that
time. For gifts with valuation dates
after April 30, 1999, the mortality com-
ponent table (Table 90CM) is included
in §20.2031-7(d)(7) of this chapter. See
§20.2031-7A of this chapter for mor-
tality component tables applicable t